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quality of which they deprived him.” As-
suming, then, as we inust, for the fury
might have 8o determined, that no caution-
ary or warning signals were given, it must
be held that if, by reason if this omission
or peglect on the part of defendants’ ser-
vants, Mr, Hendrickson was led to be less
vigilant when drawing near to the railway,
his view along the tracks being obscured
until he reached a place or situation in
which his life was jeopardized and finally
lost, his want of vigilance camnot be pro-
nounced culpable, or concurring negligence
&s & matter of law. It is not an absolute
answer to the claim for redress made by
his legal representative that, notwithstand-
ing the alleged omission of cauticnary sig-
pals by the persons in charge of the loco-
motive, he might, by the exercise of greater
vigilance, have discovered the approaching
train, if he had foreseen a wviolation of the
statute, instead of relying, perhaps, on iis
observance. FErnst v. Hudson River R. Co.
8 N. Y. 9 9% Am. Dec, 761.

In respondent’s brief, reference has been

Mrxxesora SurREME COURT.
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frequently made to the excellent opportunity
there was for observing the line of railway
a8 a person on the public road journeyed
easterly from Darwin towards King’s cross-
ing., When so journeying, and with a cross-
ing of the track to be made, it would be the
duty of the traveler to be watchful, and at
all times to exercise ordinary care; but the
fact that for two or three miles along the
road, and before reaching the point where
the view was obstructed, Mr. Hendrickson
might have seen the train had he looked
to the rear sorne distance, was, at most, a
simple circumstance to be considered by the
jury when considering the claim that he
ought to have seen the train in ample time
to avoid the collision. While the view for
some two or three miles west of the cut was
not interfered with, it was greatly obstruct-
ed for a distance of more than 1,000 feet,
just at the point where the opportanities for
ohservation were most needed, and are or-
diparily regarded and made useful. Of
eourse, if the train was within range of the
traveler’s visionm, a8 he looked over or be-

evidence on which the case restsshows that he was
careless, the court may rightfuliy instruct the jury

, s 8 macter of law that the action canuot be maio-
tatned. Gahagan v. Boston & L. B Co. 1 Allen,
187, 79 Am. Dec. 724 .

The case will not be taken from the jury if the
facts proved fall short of requiring as the sole in-
ference from them that a want of ordinary careon
the part of the Intestate contributed to the in-
jurv.,” Palmer v, New York Cent. & H. B. B. Co.
L2 N. Y. 245

Applications of the rule

Where & person attempting to deliver coal at
a court-house was killed by the iron grating cover-
ing the area falling upon him, and there was noth-
ing to show how he happened to be so situated as
to be caught by it, the jury were permitted to
draw the inference that the proper discharge of
his duties ealled him there. Galvin v. New York,
12N, Y, 23 ’

mgnded from one io-his situation and that the
action could not be maintaived. Hinckley v, Cape
Cod R, Co. 120 Mass. 262,

How for jury may draw tnference of due care.

In Chase v. Maine Cent. R. Co,, 77 Me. 63, 52 Am.
Rep. 746, the court said that the faet of a natural
instinct of men to preserve themselves from injury
was not evidence and was o more than an accom-
paniment or appurtenance of evidence. It may
have some infiuence on the Interpretation of facta
affirmatively proved. It pertains to those natural
laws in connection with which all evidence may be
weighed, Talken singly, it does not constitut®
proof or shift the burden. It may give character
or force to facts already proved. It isa mode of
reasoning upon the evidence.

In weighing the circumstances it may be assumed
thag all creatures are desirous of preserving their
lives and keeping their bodies from harm. Morri-
son v. New York Ceut. & H. B. R. Co. 63 N. Y.

Where a woman was killed at a croesing while | 843

ridiog with her husband who was guilty of pegli-
gence, and the evidence did not disclose what her
actions were previous to and atthe time of the in-
Jury, the jury were left to infer her probable
course 0f action and whether or not it was negli-
gent. Hoag v. New York Qent. & H. B, B. Co. Il1
N. Y. 202,

Where a lahorer on & railroad wss engaged in
cleaning snow from astreet cressing and an engine
backed down upon and kitled him, the court ruled
that it was for the jury to determine what infer.
ences should be drawn from the facts and circums
stances disclosed by the' evidence. Wall w,
Delaware, Lo & W. R. Co. 54 Hun, 454,

Wherea night-watchman was found dead at the
bottom of an area, the court said that plaintift had
furnished the Jury with nothing from which they
could infer the Iredom of the intestate from fault,
They were simply furnished with food for specula-
tion and that wonld not do for the basid of a ver-
dict. Bond v. Smith,113 N, Y. 353,

Where a person going to a railroad station wag
killed by a ca&r running in on aswitch, and the eir-
cumstances under which he was gtruck were not
developed, and there was pothing in the evidence
which tended to show due care or the want of it
on his part, the courtsaid that it is impossible to
fofer from the evidence offered that he exercised
the care and circumspection properly to be de-
I6LR A,

In eonnection with the facts and circumstapced
of the case it is competent for the jury to infer the
absence of fault on the part of the deceased from
the general and well known digposition of men to
take care of themselves and to Lkeep out of the
way of difficnlty and denger. Northern Cent. K.
Co. v.State, 20 Md. 420, 96 Am. Dec. 545, 31 Md. 357,
100 Am. Dec. 10.

The inference of care I8 only warranted wheo
circumstances are shown which fairly indicate
care or exclude the idea of negligence. Hinckley
¥. Cape Cod R. Co. 120 Mass, 262,

The jury cannot be permitted to assume that the
deceased had not omitted the precautions which 8
prudent man would take in the presence of knowi
danger. Riordan v. Qcean 8. 8. Co, 124 N, Y. 6.

While want of contributory negligenca may be
established by inference drawn from the circum-
stagces, Such an inference may not be drawd
simpl¥ from a presumption that & person exposed
to danger will exercise care and prudepce inre-
gard to his ownsafety. Wiwirowski v. Lake Shore
EM. 5 R Co 14N, Y. 40,

Where & person was seen going toward a rail-
road track, and shortly afterward his body was
found in & cattle-guard affer having been struck
by a ttain, the court said that there was nothing
to show absence of negligence on his part. Doubt-
less the jury might infer that the deceased wad
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tween the pliles of earth, small trees, and
other obstructions between the track and the
highway, it would be seen, but it swould
remain inseen and unobserved unless it was at
the exact place commanded by a view from
that precize point of observation. The view
and the presence of the train would have to
concur as to time and place.

Nearly all of plaintiff's witnesses, resi-
dents of that immediate locality, testified
that, slthough no signals were sounded for
the crossing, they heard the train coming
from the time it left Darwin station, some
three miles west; and from this it is main-
tained by respondent that had the deceased
listened,” as was his duty, when he ap-
proached the crossing, he, too, would have
hegrd it cuming, and would have been
warned in ample time to prevent his driving
60 near the rails, The fact that the swilt
coming of the train was clearly manifested to
the witnesges by the noise it made when run.
ning, conciusively established, it is'argued,
that the deceased failed to listen, or, listen-
Ing, neglected to pay attention to the chvious

HEXDRICKS0K V. GreEaT NorTRERN I3 Co.

267

warning of imminent dynger. But in this -
contention respondent’s counsel overlooked
two conditions, both present, which might
have a bearing upon the matter: First, that
Mr. Hendrickson was in an empty lumber
wagon, which must have made more or less
noise as it was driven along ; and, second, and
of more moment probably, that all of these wit-
nesses were well acquainted with the move-
ments of this particular train, knew when it
might be expected at Darwin station, ag well
as at the crossing, while some of them were
paying special attention fo its coming on
that occasion. A stranger to the neighbor-
hood and to the movements of this train would
not be expected to know that a train was

‘approaching King's crossing from the west

simply because it whistled and blew off
steam =2t Darwin, or because its approach
was apparent to those who knew all about
its Tunning time and movements.

Order recersed.

_Gilfillan, C% J,, absent, sick, did not
s1t.

governed by the natural instinct of self-preserva.
tion and would not put himself recklessly and con-
seiously in peril of death; but that no presumption
£Xists in the absence of proof that he was exercis-
ng due care at the time. Reynolds v. New York
Cent. & H. R. R. Co. 58 N. Y. 252,

Special circumstances which relicve from care.

Tt seems that the evidence of due care may be
less strong in cases where the defendant has by his
conduct justified the decedent in taking the eourse
which resulted in his death. Newell v. Ryan, 40
Hun, %6: Palmer v. New York Cent. & H. R. B.
Co. 12N, Y. 245,

It is not necessary to show that a pussenger wasg
free trom neglizence. McKimble v, Boston & M.
8. Co. 159 Masg, 542

Evidence of due care on the part of A passenger
may be lesa strong when the injury is caused by
the carrier than though there was no relation be.
t¥eon them, FParsous v. New York:Cent. & H. R.
R.Co. 31 B. A. 683, 13 N. ¥. 33,

Where a person in attermpting to ¢ross a railroad
{rack after dark was struck and killed by a train
Tunning down grade without steam and with no
tghts or signals as it approached the crossing, de-
fendant insisted that since there was no witness to
testify that decemsed looked or listened when he
fpproached the crossing it must be assumed that
bie did not, and that such omission was negligence
0n his part; but the court ruled that it was only
¥here it appeared from the evidence that he might

4ve seen had he looked, or might have beard had
be listened, that the jury was suthorized to find
that he did not Jook and did not Lsten, Smedis v.
Brooklyn & R, B. R. 0. 83 N. Y., 19,

Circumstances showing negligence.

_The very happening of the accident may nega-
ive the existence of due care. Riceman v, Have-
meyer, 84 N, Y, 647.

When the only theoty upon which the deceased
6L R A, ’

could have been on the track was that either he
did not see the train, or did not stop when he
should have done so, either of which would have
been pegligence, a nonsuit should bave been
granted. Connelly v. New York Cent. & H.R. R.
Co. 88 N. Y. 345, .

It will be presumed that deceased did not look,
if by looking he ¢ould have seen the approach of
the train and escaped. Wilcox v. Rome, W. & O.
R. Co. 39N, Y. 358, 160 Am, Dec, 4i); Havens v.
Erie R, Co. 41 X. Y. 206; Nicholzson v. Erie R. Co, Id.
525; Harty v. Central R. Co. of N.J.42 N, Y, 488;
Madden v. New York Cent. & H. R. R. Co. 47 N. ¥,
655 ; Mitchell v. New York Cent. B, Co. 61 N. Y,
633,

Where the only reasonable way of accounting
for the collision is, that decessed did not look or
listen for the approaching train, it will be pre-
sumed that he did not do o and he cannot recover.
Brown v. Milwaukee & Bt. P. B Co. 22 Minn, 165
State v, Maine Cent. R. Co. 76 Me. 237, 49 Am, Bep.
228

2. Burden on defendant.

Although the general rule is thatthe burden I
on plaintiff to make a case which will leave him
blameless, he need not in all cases prove affirma-
tively that he exercised ordinary care aod dili-
gence. In the absence of gny direct proof the
jury are at. liberty to infer ordinary care from
all the circumstances of the case. To hold other-
wise would be to presuine pegligence on the part
of one in excuse of negligence on the part of an-
other, If the plaintif tnakes a case which does
not charge him with negligence the case must go
to the jury. Gay v. Winkter, 34 Cal. 164,

Later Californis ¢ases bave placed the burden of
showing contributory negligence on defendant.
MeQuilken v, Central Pac. R. Co. 50 Cal. 7; Mac-
Dougall v. Central _R. Co, 63 Cal 431 LPT
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LOUISVILLE & NASHVILLE R. CO.

Appt.,
t.
Dora NORTHINGTON.
[ S, Tenn.........}

1. Showing that loose boxes placed by
the foreman of a gang of railroad
laborersupon’a cartobe pushedalong
the track by a hand-carand remaining
in his charge, came in contact with a
station platform while the cars were in
motion, cansing injury to an employé on & hand-
car, makes out a prima facie case of negligence
for which the company is responsible without
showing that the foreman couid have prevented
the hoxes slipping or that the slipping waa not
caused suddenly by & joint in the rails,

2. A negligent injury toone having an
incurable disease followed by hkis
death furnishes a good cause of action
if the death was materially hagtened by reason of
the injuryas an efficient cause; but not if death
‘was inevitable In & short, time from the disease
aod the injury was so slight gs to simply aggra-
vate the disease which remains the cause of
death,

-

{December 19, 1591.)

APPEAL by defendant from a judgment of

the Circuit Court for Montgomery County
in favor of plaintiff inm an action brought to
recover damages for personzl injuries result-
ing in death and alleged to bave been caused
by defendant’s negligence. _Affirmed.

. TExxessEr SuprEME COURT.
TENNESSEE SUPREME COURT.

DEc.,
!

Thesfacts are stated in the opinion.

Mesgrs, Leech & Savage and T. L.
Yancey for appellant,

Messrs. West & Burney for appellee.

Sunodgrass, J., delivered the opinion of
the court:

The defendant in error sued and obtained &
verdict for $5,000 damages of the Louisville &
Nashville Railroad Compuny for the negligent
killing of her husband. IPending a motion
for a pew trial, $2,000 of this amount was re-
mitted. and judgment was rendered for the
plaintiff for $3,000. The railroad compary
appealed, :

Several errors are assigned, the first belng
that there was no evidence of negligence, Tbe
accident oecurred on a hand-car running from
& point north of Hampton station, in Mont-
gomery county, to a point south of =aid sta-
tion, where the bhands using the car were to
resume work after dinner, this being just be-
fore. The foreman in charge of the work or-
dered the men (of whom Henderson Northing-
ton, husband of plaintiff, was one) to get on
the hapd-car and go to the place indicated.
They did get on and set out for it, pushing be-
fore them a truck or push-car containing two
dump beds or boxes, as was the enstom in such
removals from place to place for work. These
were erapty, and there was no way to fasten
them, The foreman stood upon them with a
foot in each, thus holding them on.  The hands
rode on the car, and worked the levers propel-
ling it, Im attempting to pass the station plat-
form, ove of these boxes struck it, and was

Note—Effect of previcus dizseasze of person infured
on liability for causing the tnjuries.

The measure of damages for personal injuries
caused by negligence is the infury done although it
might not bave resulted except for a disease or
peculiar physical condition of the person injured
or may have been aggravated thereby., Lapieine
v. Morgang” L. & T.R, &£8.B. Co. 1 L. R, A. 378, 4
La, Ann, 661; Ohio & M. R. Co. v. Hecht, 115 Ind,
413; Louisville, N. A, & C, R. Co. v. Jones, 7T Wesi,
Rep. 33, 103 Ind. 5i1; Louisville, K. A. & C. R. Co.v.
Wood, 12 West, Rep, 303, 113 Iod, 54; Louisville, K,
A, & C. R, Co. v, Falvey, 1 West, Rep. 868, 14 Tnd.
40%; Louisville, N, A, & C. R, Co. v. Spider, 8 I R,
A, 434, 117 Ind. 433; Baltimore City Pass. R. Co. v.
Kemp, 61 Md. 74; Stewart v. Ripon, 58 Wis. 584;
Mobile & 0. R. Co. v. McArthur, 43 Miss, 180; Driess
v. Friederick, 73 Tex. 460; Allison v. Chicago & N.
'W. B.Co. 42 Tows, 274

The same rule has been applied in wany cases
to a miscarriage caused by personal injuries toa
pregnant woman or by frightening ber. Hild v.
Kimbell, 7 L. R. A, 618, 78 Tex, 210; Barbee v. Reese,
60 Miss, 908; Qliver v, LaValle, 38 Wis, 506: Brown
v. Chicago, M, & $t. P.B. Co. 5 Wis. 342, 41 Am.
Rep. 41; Shartle v. Minneapolis, 17 Mino, 308; Fitz-
patrick v, Great Western R, Co.12 U. C. Q. B, 643;
Powell v. Augusta & 8. R. Co. 77 Ga. I79; Campbell
v. Puilman Palace Car Co. 42 Fed. Rep, 484,

By application of the same principie proof of the
pregnancy of a woman was allowed to show ag.
gravation of the wropng of a steamboat carrier in
failing tostop ata landing for passengers where
the woman was waiting to take passage and suf-

The principle above stated is Ulustrated a'so in
the following cases;

The fact that a person was sufferipg from
Brighta’ disease at the time he was injured does not
impair his right of recovery against the party in
fault forthe injury although theinjury was aggra-
vated by the disease. Louisville, N, A. & C. R.Co.
v. Spider, supra.

The fact that a person injured had a tendency of
predizposition to cancer will not defeat the lia-
bility of the party causing the injury for a cancer
which develops asa result of it. Baltimore Cit¥
Pass. R, Co. v. Eemp, supra.

The aggravation of dameges from an injury to 3
Person’s arm by an organic gcrofuious tendency
s within the damages tor which recovery may be
had from the person liable for the injury, Stewaré
¥. Ripon, supra. .

Sc a person predisposed to malarial, scrofulons,
or rheumatic tendencies, but otherwise fn good
health, mpay recover damages for the development
of euch tendencies in an action for wrongfcl in-
Juries. Louisviile, N. A, & C, R. Co. v. Fulves»
upra.

A paseenger enhject to chronic rhenmatism may
recover for Injuries occasioned by a carrier’s fault
in taking him beyond his destination and compel-
ling bim to walk back through the rain, Mobile
& 0. R. Co. v. McArthur, supra.

The prior fracture of a leg does not affect the
measure of damages recoverable for another
fracture caused by negligence. Driess v, Fried-
erick, suprg.

A previong fracture of & person’s arm will not

fered from exposare. Heirn v, McCaughan, 82| prevent his recovering from a defendant who isin

Mizs. 17, 66 Am. Dec. 558. But sce Pullman Palace
Car Co. v, Barker, 4 Colo. Bi4, 3{ Am. Rep. 8.

16L. R A.
' See also 26 L. R. A. 46.

|

fault foran injury by which his arm is ayain breken
and his shoulder and collar bone permanently in-
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throwa ander the car, stopping it suddenly.
This threw deceased against the lever, and in-
Jured his right side. Of this injury it is
claimed he died. This, of itself, made out a
case of negligence. If the foreman allowed
the boxes to be so balanced as to strike a plat-
form on the road, and bring abont this injury,
it devolved upon the company to show that it
was unavoidable, or not the result of negli-
geace; but, in addition to this, it is proven
that the foreman said, at the time of the acci-
dent, that he saw the dump-box had slip-
ped, or was slipping, but did not think it
would strike the platform,—thus letting the
men, without warning, take the risk of a dan-
ger he foresaw and speculated sbout. The
arcument for“the company is that the proof
fails to show that the foreman could have pre-
veated the box slipping, or that it did not slip
tuddenly, when the car passed over a joint in
the rails at the place of the wreck. The car
baving struck or dump-box thereon having
firuck, the platform, this was a circumstance
showing negligence (as the overturned coach in
Stolesv. Saltonstall, 33 U, 8. 13 Pet. 181, 10 L.
d, 115), and made outa prima facle case, which
it devolved upon defendant to meet. This it
ol oxly did not do, but predicates ils relinnce
for reversal on weakness of plaintiff's addi-
timal affirmative evidence of negligence. It
Was the duty of the foreman representing the
compa_ny to see that it was so placed it would
Dot strike the platform naturally, and when it
did strike it then devolved upon the company
%o show that this was not the result of any neg-

gence, The onus was not upon the plaintiff
%o show why it struck after having shown that

it did strike. 'The reason, if there were any
—————
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proper one therefor, should have been shown
by the defendant to remove the presumption
of negligence arising from the fact of collision,
The case referred to in 33 T. 8. 13 Pet. 181, 10
L, ed. 115, has been often followed in this state,

The remaining error to be mnoticed in the
number assigned is that on the gualification of
& proposition submitted by defendsnt to the
court a3 instruction to the jury. Thoogh the
plaintiff’s intestate died about a month after
the injury, and there was evidence to sustain
the theory that his death was the direct result
thereof, there was evidence tending to show
that he died of galloping consumption, of
which he was probably, though not very visibly,
affected when injured. In this condition of
the evidence the court was asked to charge as
follows: **If you find that the company was
negligent, and the deceased wasinjured by such
negligence, then did the injury cause his death,
or did he die of some disease? If he died of
the injury,—and by that is meant the injury
produced the death, or produced a disease
which resulied in death, or s0 weakened the
powets of deceased as to render him unable to
resist a disease of which he might otherwise
have recovered, or with which he might have
lived an indefinite time,—the plaintiff should
recover. PBut, if deceased already had a fatal
disease from which there was no hope of re.
covery, and his death was inevitable from that
disease in a short time, and the iojury was
slight, and of such a character as to simply
aggravate the disease, and he died of the
disense, and not of the injury, then plaintiff
cannot recover at all, for this is 2 suit for the
death of deceased.” The court gave this in-
struction to the jury, with this addition;

hrefieven if the latter injury wounld not have been
l’fﬁe:red if the arm had beea well and sound. Al
lison v. Chicago & X, W. R. Co. suprd.

Yhere an injury to a child was aggravated by
8latent, hereditary, hysterieal diathesis which had
Bever exhibited itself before the accideps and
"jmght Lever have developed but for it, the entire

dmiges were recoverable from the party whose
Begligence caused the accident. Lapleine v, Mor-
SIS &T, R. & 8. B.Co.1L. R A. 578, 40 La,
Ann, g1,

In other cases similar to these a party cauging an
Ury has been held liable for a disease developing
:;’the result of the injury, but without anything
o fil_l_ow a previous diseased condition or tendency
& ;&’ﬂs" Ag for instance in a case where ery-
a'D*; 43 develops in a wound or in consequence of
t: nlury. Dickson v. Hollister, 123 Pa. 421; Hous-
;kT-C.KCo.v.Iesue, i Tex. 83.
dea‘;hWhﬁ'rB Pneumonia supervened causing the
2t) 0fa boy who had been seriously injured by
C oy on the head. Beauchamp v, Saginaw Min,
0. 50 Mich. 183, 45 Am. hep. 3.
of e GL Same rule was applied to the development
a pea Arrh 45 a result of an infury to the nose of
bmt:?oﬂ %ho never had catarrh before. Quacken-
o ¥. Chicago & N. W, R. Co. 73 Iows, 458 .
whichcﬁ'lm there 13 no question that a disease
0 be Bipervenes ay the direct result of an Injury is
an zarded as part of it, if there was not in fact
¥ prior diseased condition or teudency.

™ Causing death of diseased person.
I

Slighy gfsﬁneﬁon taken in the main ease between &
the giers cniBg of death merely by aggravation of
mate Sease it!e!f consequent upon a injury anda
1 Tial hastening 89 a reswlt of the injury to a

diseased person does not appear to have been made
in any prior case.

A statute giving an action for causing death was
heid in a Missouri case not to extend to a case
where the death of 8 person already mortally
wounded was merely hastened but “not caused™
by taking him a3 g passenger on & railroad train,
The court said that the statute was in derogation
o the common law and must be construed etrictly.
Jackson v. 8t. Louis, I. M. ¥ 3, R. Co. 3 West. Rep.
236, 87 Mo, 422, 25 Am. & Eng, R, R Cas, 227,

But this case, untess limited strictly to its peculiar
factz and so harmonized with the main case, is not
in harmony eitber with other cases as to death or
with the principle of the great bulk of the cases
concerning lesser injuries aa shown above.

In line with that case is the decisicn that liability
for wrongtully causing the death of a person is
not defeated by the fact that he had a tendency to
fosanity or disease and that the injury would not
bave caused the death of a well person. Jeffersone
ville, M. & L. R. Co. v. Riley, 5% Ind. 563

Also that death from a dizease may be legally
attributable to pegligence which causes an injury
that renders & berson more susceptible to dizease
and less able to resistit. It is not necessary thas
the injury should be the sole or directcause of the
death if it concurs in producing death. Terre
Haute & L R. Co. v. Buck, 9 Ind. 346, 49 Am. Rep,
163,

This accords also with the recognized doctrine in
eriminal cases. Com. v. Fox, ¥ Gray, 585; Statew,
Morea,  Ala. 205,

Limitations and erceptions o the rule.

The fact that a person who is injured was at that
time an invalid may be taken inte aceount in de-
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**This is the law, but, if the death was has-
tened or occurred sponer by reason of the in-
jury than it otherwise would, then the injury
was the cause of the death.” It is objected
that the addition of ibe court to the request
submitted is not the law, and a case to the con-
trary in terms, if not in effect, as to * hasten-
ing” the death, i3 cited in 25 Am. & Eng. R.
R. Cas. 327, The case is from Missouri, and
is that of Jackson v. &, Louis, 1. M, £ 8. K.
Co., BT Mo, 422, 3 West. Rep. 236, There ihe
evidence showed that a mortally wounded
man had been suffered to be placed upon a
train, and removed from the place where he
was injured, under circumstances of, at least,
glight neglicence on the part of the conductor.
The court charged that ‘i the conductor was
informed of the condition of the wounded man,
and knew Le was being taken against his wiil
and consent of plaintiff (his wife), and that he
was so taken and transported from Dexter to
Clay county, thereby causing or hastening his
death, the jury should find for plaintiff.” He
furtber refused. on request of defendant, to
charge ““that if the wrongful act only hastened
the death of Jackson, and was not the cause of
game, vou must find for defendant.” The
Supreme Court of Missouri on appeal held that
the giving of the first and refusal of second
instruction guoted was error.

Under the facts of that case, with the brief

and summary propositions standing as they do,
the case may be right,—it is not necessary to
determine that question,—but the ckarge we
have here is not the same. It presents in the
proposition submitted by the circuit judge all
the qualification which makes the use of the
term ““hastened” objectionable in the Missourt
case. He had already said that, **if the in-
jury wasg slight, and of such a character as to
simply aggravate the disease, and he died of
the disease, and not of the injury, then plain.
1iff cannot recover.” He pow adds,” but if the
death was hastened or occurred soouer by rea-

TEXNESSEE SUPREME COURT.
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son of the injury,” in other words, if the death
was hastened or occurred by reason of the in-
jury, and sooner than deceased would have
cdied of the disease,—then the injury was the
cause of the death,—that s, of the death when
it occurred, at another and different time than
death would have oceurred from the disease.
This must be true, or there could be no cause
of an earlier death than that, which, nothing
else intervening, would bave produced a later
one. A man might be suffering from an in-
curable disease, or a mortal wound, with only
two days to Jive, when a negligent wrong-doer
inflicted upon him an injury which in his con-
dition of dehility took his life, or developed
agencies which destroyed him in one day, and
yel the latter wrong be in a legal sense the
cause of his death, though it only hastened
that which on the next day would have inevit-
ably bappened. We thiek the proposition
submitted by counsel, and qualified by the
wise and judicious view of the court, an ad-
mirable statement of the true rule on this very
delicate question, The Supreme Court of
Missouri said it found no precedent for the de-
cision rendered in the Jackson Case, snd there
are confessedly few reported cases that toueh
upon the question. Those supposed to present
an antagonistic view are embodied and citedin 1
SBedgw. Damages, 8th ed. p.160-DBaltimore Cify
Pass. R. Op. v. Kemp, 61 M@, 74; Bequchkamp
V. Saginaw Min. Os. 50 Mich. 168, 45 Am.
Rep. 30. It is suflicient, for the purpose of
this opinjon, to say that, treating it from the
stand-point of an original proposition, we were
entirely content with the view of it embodied
in tke instruction submitted as qualified by the
court upoen the facts of this case. That quali-
fication upon the proposition put, removed
here in fact, and will remove hereafter, in
precedent, all danger that this case will be au-
thority, or treated as authority, for holding
that any slight aggravation of a disease is a
cause of death, within the meaning of the

termining how much of the subsequent suffering
and il health is to'be atiributed to the injury.
Robinson v. Wanpaca, 77 Wis, 5t

This i3 manifestly just.on any theory, s suffer-
fng and {1l health which would have existed in-
dependent of the iojury cannot constitute an
element of damages for causing it.

So it is a guestion of fact for the Jury fo defter-
minée whether a cancer which developed on a per-
son at & place where she was injured and shortly
after the injury was a result of the injury. Balti.
more City Pass, R. Co. v. Kemp, 61 Md. 7L

It a person injured was already suffering under
permansent disshility, his recovery for the injary
is only for the additional disability resulting
therefrom. Whelan v. New York, I. E. & W, R,
Co. 38 Fed. Rep. 15, .

The decisions Just cited are plainly in barnony
with the line of decisiona given at the beginning of
this note, and merely show the true application of
the rule. Evidently the same should be 8aid in re-
gard to the foliowing language of the court in a
Georgia case, where it is =aid: “* A tort to health
already impaired cannot be redressed except by
giving damages for any further Impairment and
for any obetruction oceasioned by the tort, to re-
covery from existing maladies,” Also *Where the
subject of a fort is already diseased the guestion
shoyld be how much if any the tort contributed to

18 L. R. A,

aggravate or protract the disorder, This wad said
in condempation of an instruction to the jury
denying a right to damages so far as prior sicknes3
or disorder contributed to plaintifi's nnsound con=
dition after the tort. Bray v. Latharm, 81 Ga. t40-

But in confiict with the above current of decis-
iouns it I8 decided In & Colorado case that the in-
creased risk of injury resulting frowm the fact that
she iz **unwell ™ must be taken by a woman who i8
& Dassenger on & railroad train and the carrier 13
not liable for & long sickness which resulta from
her exposure when compelled to leave a burning
car only half elad, if the sickness would not have re-
sulted except for her condition at the time of the
exposure. Pullman Palace Car Co. v. Barker, 4
Colo. 314, 31 Am. Rep. 89,

So an English decision which has been frequently
Gisapproved in this country holds that iiiness caused
by neold which is caught by a passenger in 8 driz-
zling wet night during s walk to her home, which
was rendered necessary by the carrier’s fault, is oot
within the damages for which sbe can recover -
though recovery is allowed for the inconvenience
caused. Thecourtsaid the action must be regarded
as one upon contract and the damages limited 10
what could have been reasonably within the ¢oD=
templation of the parties. Hobbs v, London & 8.
W.R.Co, L. R. 10 Q. B.I1L, B AR
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statute, 'The circuit judge had already
charged upon the propriety of reducing dam-
ages according to expectation of life, and had
justly exercis--1 his judzment and discretion in
Teyuiring a remission it the judgment was to
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stand, there being no grossly negligent or wan.
ton conduct in bringing about the injury.

We are gatisfied with the judgment, and it i»
afirmed, with costs, :

. WEST VIRGINTIA SUPREME COURT OF APPEALS,

M. A MANNING, Admr, ete.., of A. D
Woolwine, Deceased, PIff. in Err.,
2,

CHESAPEAEE & OHIO R. CO.

B U, 7 W )

*1. A person who, without invitation,
visits a telegraph office merely for the
purpose of paying a friendly call to
the operator, which office is owned and oc-
enpied by & railroad company for its own pur-
Poses and convenience,and which islocated on its
land and near its track, from which occasional
messages are sent and received for oufside par-
ties for [pay, visits said office as a mere volun-
tary licensee, subject’ to the concomitant risks

_8nd perils, and no Quty 13 imposed upon the
owWner or occupant to keep its premises in safe
4nd guitable condition for such vigitors, and the
Cwnoer i3 only liable for such willful or wanton in-
jury ssmay be done such licensee by the gross
negligence ofits agenis or employés,

2. Where there isno controversy inre.
gard to the facts or inferences that may be
iuirly drawn; therefrom, the question of negli-
genceis one of law for the court to determine.

8. This is a ecase in which the facts
proven did not tend in any clearly
appreciable degree to sustain the
plaintif"s claim, and the evidence was
PECGperly excluded from the jury by the court.

{April 2,18520]

RROR to the Circuit Court for Summers
County to review a judgment in favor of
defendant in an action brought to recover
damages for personal injuries resulting in
cath and alleged to have been caused by de-
etdant’s negligence. Affirmed.
The facts are stated in the opinion.
. r}g?m Adams & Miller, for plaintiff in
The ruling that a railway company is not
Tesponsible for the death of a person who ig
Bt in jts employ, and who has no special
k?"“ness with 8aid company, if sald person is
illed on the property of the railway com-
Paay. and althougzh the accident Was cansed
¥ s gross neglizence, was error.
W&Our_&{y &P R Co.v Stout, 34T.8. 17
all, 657, 21 L, ed. 745; 2 Rorer, Railroads,
P-1181; Hicks v. Pacific RR. Co. 64 Mo. 430, 17

*Head notes by Esersm, J.

Am. Ry, Rep. 273; Daley v. Norwich & W.R.
Co_ 26 Conn. 591, 63 Am. Dec. 413, notes p,
421; Hann v. Wickham, 55 Towa, 516; Lan.
gin v. St Louds, I. M. & 8. E. Co. 72 Mo. 302;
MeMillan v. B, & M. R. Co. 46 Iowa, 231;
-Freer v. Cameron, 4 Rich, I,. 228, 55 Am, Dee,
674; Sfate v. Manchester & L. R. Co. 52 N. H,
556; Norrisv. Litehfield, 85 N.H. 271, 69 Am.
Dec. 549; Herwhacker v. Clereland,C. & C. R.
Co. 3 Ohio 5t. 172, 62 Am. Dec. 248; Birge v.
Gardiner, 19 Conn. 507, 50 Am. Dec. 261;
Brewnv. European £ N. A, R. (o, 58 Me. 334;
Lynch v. Smith, 104 Mass. 53, 6 Am. Rep.
183; 2 Wood, Railway Law, p. 1202,

There is 2 general principle which governs
the cases which decide that a trespasser or li-
censee cannot recover damage agzainst the
owoer of land or which the trespasser or Li-
censee goes, in case the licensee be there in-
jured by defects in the premises.

By bearing in mind this general prineiple,
and a general and manifest distinetion (some-
times lost sight of) the difficulty vanishes.

That general principle is that trespassers
and licensees going upon the premises of an-
other take the premises as they find them, and
run such risks as are incident to the existing
condition of such premises, and therefore
cannot complain of their needing repairs, and
cannot recover for injuries resulting from the
condition in which they find the premises,

But the distinction is, that they can te-
cover for injuries resulting from the subse-
quent actual negligence of the defendant,
while the licensee i3 on the premises,

Patterson, Railway Accident TLaw, p. 378,
%8187; Gallagher v. Humphrey, ¢ L. T. N. 8.

4

Patterson, on p. 179, § 188, says thatit is on
this principle that raillway companies are held
liable to licensees for injuries caused by move-
ment of trains by a flying switch.

Kay v. Pennsylvania B, (b, 65 Pa. 269;
Philadelphia & B. R. (b, v. Troutman, 11 W.
N. C. 455.

A railway company is held liable for negli-
gence in leaving vnattended the boiler of a
steam pile-driver, which exploded aad injured
one passine. over afootway, which, without
objection from the railway company, had
been used for many years by the publie.

Daris v. Chicago & N. W. R. Co. 538 Wis.
646, 46 Am. Rep. 667.

Where a railroad company permils persons
to cross its lines or its premises, it is bound, as
to those persons, to exercise care in the opera-

m?g?‘nz.—-—l’n addition to the very fall review of the
peaMt of negligence towards licensees which ap-
S in the above opinion, we refer to Redigan v.
umon & M. R. B (Mass,) 14 L. B. A. 276: Gordon v.
Soh Wings, # L. B. A. 640, and mote, 152 Mass, 513;
Ess,midtv' Bauer, 5 I. R. A. 580, and note, 80 Cal,

BLRA

The above case seems to come fairly within the
rule applied; nevertheless, the application of the
rule to the facis of this case is not without ao ap-
pearance of hardship thai suerests the question
whether the rule bas oot some limitation, -

Sce also 17 L, R.A.583; 20 L.R. A, 714; 24 L.R.A. 215,
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tion of its line, and cannot treat them as tres-
passers,

Townley v. Chicago, M. & 8. P. R Co. 53
Yis, 626; Murphy v. Boston & A, R, Co. 133
Mass. 121; Barrett v. Midiand B. Co. 1 Fost.
& F. 361; Barry v. New York Cent. & H. K.
R. Co. 92 N, Y. 289, 44 Am. Rep. 377; Good-
fellow v. Boston, H, & E. B. Co, 106 Mass. 461,

In cases of techuical trespasser, the trespass
is not enough to convict him of contributory
neglizence,

1 Shearm. & Redf. Neg. pp. 154-156, § 97:
Philadelphia & B. B. Co. v. Hummell, 44 Pa,
8%5; Larmerev. Crown Point Iron Co, 2 Cent,
Rep. 409, 101 N. Y, 391, 54 Am, Rep. 718;
Severy v. Nickerson, 120 Mass. 306, 21 Am.
TRep. 514; Parker v. Portland Pubd. Co. 69 Me.
173, 31 Am. Rep. 262; Honnsell v, Smyth, TC.
B. N. 8, 731; Barry v. New York Cent. & H.
RB. R. Co. 93 N. Y, 289,44 Arm. Rep, 377; Beck
v. Carter, 68 N. Y. 283, 23 Am. Rep. 175;
Holines v. North Eastern R. Co. L. R. 4 Exch,
257; Blackmore v. Torento Street B. Co. 33 UL
C. Q. B, 173; Forsyth v, Boston & A R. Co.
103 Mass, 513; Prerce v. Whitcomb, 48 V6. 127,
21 Am. Rep, 120. -

A trespasser on the railway track may re-
cover if hurt by gross negligence of the rail-
road eompany.

Spicer v, Chesapeake & 0. R. Co.11 L. R.
A 585, 34 W, Va. 514, ‘

It will not do to say that the neglizence
must be directed acainst that particular per-
#00. Gross negligence warrants a recovery,
even where the trespass is actual and not mere-
1y technieal,

Cincinnati & Z. B. Co. v. Smith, 22 Qhio
St. 227, 10 Am. Rep. 729; Card v. New York
& H R. (o, 50 Barb. 39; Townley v. Chicago,
M. &S P R Co.53 Wis. 626; Brown v,
Hannibal & 8. J. R. Co. 50 Mo, 461, 11 Am.
Rep. 420; Barry v. New York Cent. & H. R.
R. Co. 92 N, Y. 289, 44 Am.Rep. 377; Chicago
EN W. B Co. v, Barrie, 55 Iil. 228;
Thomp. Neg. 1155; Chicage, B, & R
Co. v. Cauffman, 33 111, 424; Bhearm. &
Neg. pp. 163, 164, § 99; Baltimore & 0. R. Co.
v, ~tate, 36 Md, 366; Hicks v. Pae, B, Co. 64
Mo. 439,

Bradley v. Pratt, 23 Vt. 378, says: *A di-
rect liability exists in all cases where injuries
are sustained by a meglect of daties which are
of a general and public character, and where
the observance of those duties is required a3 a
matter of public security and safety.”

Bee also Com. v. Power, T Met. 602, 41 Am.
Dec. 485; Birge v."Gardiner, 19 Conn, 507, 50
Am. Dec. 281; Pliladelphia & R. B. Co. v,
Derby, 55 U, 8. 14 How, 435, 14 L. ed. 509;
Siouzr City & B. Co. v. Stout, 84 U. 8. 17T WalL
657, 21 L. ed. 745; Daley v. Norwich &W, B.
Co. 26 Conn, 591, 68 Am, Dec, 413; Lyrek v.
Nurdin, 1 Q. B.29; 2 Rorer, Railways, 1130,

Persons at depots to see friends arriving or
departing, can recover if injured by want of
erdinary care of raiiroad company.

Gillis v. Pennsylrania R, Co. 59 Pa. 129,98
Am. Dee. 817; 2 Rorer, Railways, p. 1131,
citing Hicks v. Pacific K Co, 64 Mo. 430, 17
Am. Ry, Rep. 273.

Whetheran iotrader be an infant or an adult,
his being technically & trespasser on the rail-
road company’s premises will not dispense

1§ L. R. A,
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with the duty of ordinary care on the part of
the railroad company, to avoid his injury by
neglizence. .

2 Rorer, Railways, p. 1068, citing Pennsyl-
vania B. Co. v. Lewis, 79 Pa. 33; Da%ey v. Nor-
wich & W. R. (b, 26 Conn. 591, 63 Am, Dec
413: Labelv, Hannibal & St. J. B. Co. 60 Mo
475, 8 Am. Ry. Rep. 2611, See also 1 Addi-
son, Torts, pp. 202, 203, 228; 2 Wood, Rail-
way Law, p. 1200; Bryandv, Rich, 106 Mass.
180, 8 Am. Rep. 811

A person on the track or premises of a rail-
road company by licensc is not a trespasser,

Harty v. Central R. Co, of N. J. 412 N. Y.
463; Patterson v. Philadelphia, W & B. R. Co.
4 Houst. (Del.) 103; Jilinois Central R, Co. v.
Hammer, 7211l 347. Bee Barry v. New York
Cent. & H, R. R, Co. 92 N, Y. 2589, 44 Am.
Rep. 377, Campbell v. Boyd, 88 N. C. 129, 43
Am, Rep. 740.

If the distinction between active and passive
negligence—between leaving the owner’s prem-
ises as the licensee finds them, and committing
gome positive act of negligence while the li-
censee is on the premises—is borne in mind;
and also the requirement that the degree of
care exercised must be commensurate with the
danger incident to_the business engaged in by
the defendant; and also the fact that even an
actual trespasser on a railroad company’s track,
where danger is expected always, can recover
for injuries resulting from gross negligence of
a railroad company, (Spicer v. Chesapeake & O-
R (o. 11 L. R. A, 585, 34 W. Va. 514),—il
would seem incredible that there can be no re-
covery against a railroad company by the ad-
ministrator of one who is killed by the grossest
negligence of the railroad company, and while
he was doing no wrong and in no one’s way,
and in a place where no danger could be ex-
pected, except from gross negligence, and
while he was either seeking employment a3
telezraph operator, or visiting the railroad
company's operator, under whom he had for-
merly worked for that company, in that of-

ce.
See Patterson, Railway Law, pp. 178, 17,
179,, 84 181, 188; Gallagher v. Humphrey. B
L T. N, 8. 634; Kay v. DPennsylranid
R. Co. 65 Pa. 269; Daris v. Chicage & N. W.
R. (b. 58 Wis, 646, 46 Am. Rep. 667; Townley
v. Chicago, M. & &t P. R. Co. 53 Wis. 625;
Murphy v. Boston & A. R. Os, 133 Mass, 121}
Barrettw. Midland R. Co. 1 Fost. & F. 361; Bar-
1y V. New Fork Cent. £ H. R. R. Co. 92 K. Y.
239, 44 Am. Rep. 377; Goodfellow v. Doston,
H. & E, R Co, 106 Mass, 461; 1 Shearm. &
Redf. Neg. pp. 154, 163, 164, 83 97-99; Cin-
cinnati & Z. R. Co. v. Smith, 23 Ohio St. 227,
10 Am. Rep. 129; Card v. New York & H. Ih
Co. 50 Barb. 39; Brown v. Hannibgl & St J-
RB. (5. 50 Mo. 461; Chicago & N.W. R. (o. ¥-
Burrie, 55 111, 226: Chicago, B. & Q. B. (6. V-
Caufmann, 33 1. 424; Thomp. Neg. 1132¢
Bgliimore & O. R. Co. v. State, 36 Md. 366;
Hicks v. Pacifie R. Co, 64 Mo, 439; Bradley ¥-
Pratt, 23 V1. 878; Com. v. Power, T Met. 603,
41 Am. Dec. 463; Birge v. Gardiner, 18 ConD-
507, 50 Am, Dec. 261; Philadelphia & R. -
Co. v. Derby, 55 U. 8. 14 How. 485, 14 L.

509; Siouz City & P. R. Co. v. Stout, 84 U. 5-
17 Wall. 657, 21 L. ed. 745; Daley v. Norwith
& W. R Co. 26 Conn. 501, 68 Am. Dec. 413;
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2 Rorer, Railways, 1068, 1130, 1131; Pennsyl-
cania R. Co. v. Lewis, 79 Pa, 33: Isabel v.
Hanndbal & 8¢, J. R, Oo. 60 Mo. 475; 1 Addi-
son, Torts, pp. 202, 203, 293; 2 Wood, Rail-
way Law, pp. 1200, 1208, 1270, 1271, 1292;
Wharton, Neg. §5 346, 848, 388; Cooley, Torts,
top page, 553; § Lawson, Rights & Remedies,
$1194; Nuzum v. Pittsburgh, C. & St. L, R.
{o.30 W, Va. 229,

My, 4. BE. Chilton, for defendant in error:

When- all the evidence introduced by the
plaictiff is insufficient to sustain a verdict in
his favor, should such verdict be rendered the
court will on motion of the defendant before
he offers any evidence exclude the evidence
from the jury. .

Wandling v. Straw, 25 W. Va. 692, Cheisty
v. Chesupeake & O, R, Cp. 35 W, Va, 117.

Woolwine while in this office was there as
4 mere trespasser, and in law should be so
treated,

Tbe gist of the plaintiff’s action is the vegli-
gentcﬁe of the defendant in causing Woolwineg's

eath,

*Negligence in law is a breach of some duty.
There can be no negligence where there is no
br;achhof daty.”

Shearm. & Redf. Neg. § 15; Bigelow,
Torts, 662. g § e
. A tresmasser on a railroad company’s prem-
%8 canuot recover for injuries, umnless the
ge?:]npany was guilty of wanton or gross negli-

ce,
oo 20T v, Chesapeake &€ 0. R. Co. 11 L. R, A.
283, 34 W. Va. 514,

The only duty owing to a trespasser is not
to wantoniy or willfuliy injure him,

See Wood, Railway Law, pp. 1270, 1271;

Norfoll: & W. R, Co. v. Harman, 83 Va. 554;
gnrfzen v. Clicago, M. & St. P. R. Co. 22 Fed.
wp, 609,

4 licensee is one who enters premises by per-
Wission, either express or fmplied.
bA licensee takes his own risk, and so long as
K re 1s no active misconduct towards him no
ability is incurred by the occupler of the
Premises by & visitor on his premises,
&Blgelow, Torts, p. 687; Nichols v. Washing-
6?’ O. & W. B (o. 83 Va. 102, Sweeney v.
D d Colony & N, R. (o. 10 Allen, 368, 87 Am.
1295-‘- 644:" @illis v. Pennsylvania E. Co, 59 Pa,
o 58 Am. Dec. 817. See also Hargreaves v.

Seélw?!,' 25 Mich, 1; Sanders v. Reister, 1 Dak.

i Victory v. Baker, 67 N. Y. 366, 310;
3_)3’?} ¥. Cleveland, 0. 0. & I R, Co. 78 Ind.
s 41 Am. Rep, 572; Carleton v. Franconia
% Co. 99 Mass, 216: Pittsburgh, Ft. W, &
1B Co.v. Bingham, 29 Ohio St. 364; Hono-

"2 v. Vincent, 10 Met. 371; Larmore v. Crown

<int Iron Co. 2 Cent. Rep. 409, 101 N. Y. 291;
R g%t v, Boston & A. R, Co. 2 New Eng.
C*—‘% 125, 142 Mass, 296; Hounsell v. Smyth, 7
o B N. 8. 11; Eransitle & T. H. L. (o.
o fntﬁn, 100 Ind. 221; Guyna v. Duficld,
A 0wa, T08, 713; Parker v. Portland Pub.
1,,.;,1.59 Me, 173; 2 Wood, Railway Law, .

;1. Bishop, Non-Cont. Law, 446, 1034 ;
ley, Torts, 838,

%Erltl;glish, oJ., delivered the opinion of the

This was an action of trespass on th
e case,
BLR A, pass

See also 17 L. R. A. 697.
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instituted on the 13th day of March, 1850, by
M. A. Manning, administrator of the estate of
A. D. Woolwine, deceased, in the circuit court
of Summers county, against the Chesapeake &
Ohio Railway Company charging that the death
of his intestaie was occasioned by the gross care-
lessness and neglizence of the defendant, and
claiming $10,000 damages. Tbere was a de-
murrer interposed to the declaration, which
was overruled; the defendant pleaded *not
%uilty,” and the case was submitted to a jury.

he plaintiff, having introduced his evidence,
rested his case, and the defendant moved the
court to strike out all of the plaimtiff’s evidence,
which motion was sustained, and the plaintiff’s
evidence was stricken out,to which action of the
court the plaintiff excepted, and thereupon the
jury rendered a verdict for the defendant. The
plaintiff then moved the court to set aside said
verdict, which motion the court overruled, and
the plaintiff excepted, and tendered a bill of
exceptions, setting out all of the evidence of
the plaiotiff, aod the plainti¥ applied for and
ohtained this writ of error,

The facts shown by the evidence are, in sub-
stance, as follows: At the east end of the Big
Bend Tunnel, in said county of Summers, and
about eighty yards from the eastern portal
of said tunnel, the defendant had constructed a
switch, which diverzed from the main track of
the defendant to the right, passing along near
the bank of the Greenbrier river; and that im-
mediately on the bank of said river, and be-
tween zaid switch and the river, the defendant
hag erected a small building, fourteen by six.
teen feet in size, for its own couvenience as &
telegraph office, the front part of which build-
ing rested on the bank, and the back rested on
perches. Thoseliving in the immediate vicinity
of this telegraph office were employés of the
defendant, who compose the tunpel hands,
The plaintiff’s intestate was a telegraph oper-
ator om the Norfolk & Western Railroad, and
was at home on a visit to his parents who lived
about two miles from the tuonel; and on the
evening of the 6th day of February, 1890, he
paid a visit to this office, being an acquaint-
ance of Bryaot, the operator. At the time of
this vieit the train which was used for work-
ing in the tunnel was standing in front of the
telegraph office, on the side track, which was
seven feet from the front of said office, and had
been so standing for one hour and fifteen mia-
utes, and itappears that Joe Towns, one of the
employés, whose duty it was to close the switch
afier the tunnel train came in on the side track,
bad failed to do so, and & freight train, com-
ing east through the tunnel, ran into this open
switch on to the side track, and wrecked the
tunnel train, throwing some of its cars against
said office, knocking it overthe river bank into
the river, thereby causing the death of the
plaintiff’s intestate, who had entered said tele-
graph office about {wenty-five minutes before
and at the time of the accident was lying on a
table in the said office. It appears that the
plaintif"s intestate had, about a year previous
to that time, been employed by said Bryant,
and worked a week in his place as operator in
gaid office; and the natural inference is that he
called on this occasion, as is natoral for per-
sons engaged ia the same business, to pay Bry-
ant a friendly visit, Se far as is disclosed by

18
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the evidence, he had no business to transact of
any character with the office, although it ap-
pears that messages had occasionally been sent
and received from this office by parties having
no connection with the railroad, but that the
office was maintained by the defendant for its
own convenience, as is shown by the plaintiff’s
testimony., No one could presume {from any-
thing that appears in the case that any em-
plové of the defendant left this switch open
with the intent of injuring the plaintifi’s intes-
tate, A. D. Woolwine. On the contrary, it ap-
pears that said Woolwine did not come to said
telegraph office for more than an hour after
the tunnel train ran in on the side track, and
said switch was accidentally left open by Joe
Towns, whose duty it was to have closed it af-
ter said tunnpel train came onto the siding. No
one appears to have heen aware of said Wool-
wine's intention to visit sald telegraph office,
and, if they bad, it does not appear that any
employé of the defendant bad any ill feeling
or spite against said Woolwioe; and we cannot
gay that any person so employed would inten-
tionally wreck two traing and demolish the
telegraph office for the purpose of injuring
Woolwine. And again, no one could possibly
have foreseen that the freight train, by leaving
the main track, and running out on this siding,
would have thrown the tunnel cars against the
telegraph office, which stood seven deet from

the gide track, and knocked it down ihe river,

bank and into the river. This, however, ap-
pears to bave been one of the possibilities.
The evidence in the case shows that said
Woolwine was fully scquainted with the tel-
egraph office and iis surroundings, as he had
during the previous year been employed for a
week as operator in said office by said Bryant.
Counsel for the plaintiff in error, in their brief,
assert that *‘the genersl prineiple is that tres-
passers and licensees going upon the premises
of another take the premises as they find them,
and run such risks as are incident to the exist-
ing condition of sach premises, and therefore
canpot complain of their needing repairs, and
cannot recover for injuries resulting from the
condition in which they find the premises; but
the distinction is that they can recover for in-
juries resulting from the subsequent actual
negiigence of the defendant while the licensee
is oo ihe premises.” This, we believe, states
correctly the law where parties go upon the
premises of another under the circumstances
that Woolwine did in this case. If we apply
this law to the facts of this case, we find that
the switch was open when ke went to the tel-
egraph office, and 50 remained for an hour and
twenty minutes before the accident happened;

and Woolwine had been in the office about
twenty-five mionutes when the eollision oe-
curred. There was no chauge in the switch

after the arrival of said Woolwine, and he took
upon himself the risk of the premises in the
condition be found them. We may next in-
quire whether the circumstances of this case
are such as to entitle the plaintiff to complain
of a breach of duty on the part of the defend-
ant towards his intestate. 1 Shearm. & Redf.
Neg. § 316, under the head of **Who may
complain of a breach of duty,” says: *The
plaintiffi must show a breach of some duty
owing to him, or which was imposed for his
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benefit,” It is not every ome who sustains an
injury by reason of some act or omission on
the part of an employé of a railroad company
that entitles a person injured by reason thereof
to demand and recover damages from said
company by reason thereof. See Bishop, Non-
Cont, Law, § 446; People v. Fairchild, 67 N.
Y.338. Wefind that 1 Shearman & Redfield,
Negligence, § 87, says: **Theinjury which a
stranger does to the railroad company by en-
tering upon its way is infinitesimal, while the
risk to himself is great, The injury which he
does to his neighbor by secretly entering his
bedroom is great, while the risk to himself, if
undiscovered, is infinitestmal. In each case, it
is true, the effect upon the trespasser’s right to
sue for damages may be thesame, but this will
be for very different reasons. If he walks
along the track he knowingly takes the risk of
fatal injuries, and should not recover for thag
reason, If hesecretes himself in the bedroom,
he knowingly engages in a gross invasion of
his neighbor’s rights, and should not recover
for that reason. Most of the reporled cases
which appear at first sight inconsistent with
this proposition, and all of them which are not
inconsistent with other and better considered
decisions, will prove upon examination to be
cases which turned, not upon contributory
nesligence, but upon the guestion whether the
defendant owed any duty to persons in the
plaintiff’s sitaation, which he had neglected to
perform.”

Now, let us inquire what duty the defend-
ant owed to this unfortunate young man un-
der the circumstances detailed by the evidence.
He went upon the defendant’s premises, and
into its telegraph office, not for the purpose of
sending a message, or transacting any business$
of any kind whatever with any of the agents
or employés of the company, but for the pur-
pose of payine a social visit to the operstor,
who was an old acquaintance. In the case o
Sweeny v. Old Colony & N, B. Co. 10 Allen,
9683, 87 Am, Dec. 644, Birelow, Ck. J., in de-
livering the opinion of the court, said: “
order to maintain an action for an jejury to
person or property by reason of negligence oOF
want of due care, there must be shown to eX-
ist some obligation or duty towards the plain-
1iff, which the defendant has left undiscbarged
or unfulfilled, 'This is the basis on which the
cause of action rests. There can be mo fault,
or negligence, or breach of duty, where thers
is mo act, Or service, or contract, which a party
is bound to perform or fulfill. All the cases
in the books, in which a party is sought to be
charged on the ground that he has caused 8
way or other place to be incumbered or suf-
fered it to be in a dangerous condition, Where:
by accident and injmg have been occasiones
to apother, turn on the principle that pegl
gence consists in deing or omitting o do 80
act by which a legal duty or obligation bas
been violated. Thus & trespasser who comed
on the land of another without right esnnot
maintain an action if he runs against a barmer
or falls into an excavation there situated. The
owner of the land is not bound to protect of
provide safegunards for wrong-doers. ©€
licensee, who enters on premises by permlf's“’ur'
only, without any enticement, alluremedt. "e
inducement being held out to him by
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owler of occupant, cannot recover damages
for injuries caused by obstructions or pitfalls,
He goes there at his own risk, and enjoys the
license subject to its concomitant perils. No
duty is imposed by law on the owner or occu-
rant to keep his premises in 8 suitable condi-
tion for those who come there solely for their
own convenience or pleasure.,” In the case of
Dicbold v. Pennsylrania R, Co. 50 N. J. L,
478, 12 Cent. Rep. 799, it was held that,
“where a railroad company provides offices for
the transaction of ita business, accessible from
the public streets, the presence in the freight
yard of the company of a person baving busi-
ress with such offices is not a necessary inci-
dent of his business with the company,  Heis
it best a licensee, towards whom the company
owes no special duty.” There appearstobea
marked distinction as to the lability incurred
by property owners to persons who go upon
their premises as trespassers, or as licensees or
volunteers, and those who go there upon busi-
ness, gnd we find in a note on page 637 in
‘Leading Cases on the Law of Torts,” by Bige-
}9W,_1t is said, in commenting upon this dis
tinction that **Sueeny v, Old Colony & N. R,
Co. [10 Allen, 368, 87.Am, Deec. 641} and In-
dermaur v, Dames [L. R 10C. P. 274, L. R,
2 C. P. 311] have settled the distinction be-
tween the duty which & man owes to persons
who come upon his premises as bare volun-
teers or licensees, and those who come as
Customers or otherwise in the course of busi-
bess, upon the invitation, express or implied,
of the occupier. As to the latter, the occupier
18 bound to exercise reasonable care, to prevent
damage from uwmusual danger, of which the
6ccupier has or ought to have knowledge; and
this, though the transaction had already been
Completed, and the plaintiff had returned only
for some incidental (if properand usual) pur-
Pose connected with it.  As to the former, the
party takes his own risk, and, so long as there
13 no active misconduct towards him, no lia-
bility is incurred by the oceupier of the prem-
ists by reason of injury sustained by a visitor
Oﬂ‘hls premises.”

‘Upon careful examination of the above
nd other eases, bowever, it will befourd that
the muthorities may be classed under three
heads, towit: (1) lcensees or volunteers;
(2) those who are expressly invited or induced
by active conduct of the owner to go upon his
Premises; (3) customers and others, who go
there on business with the occupier. The gen-
Tl ryle will then be that in those cases which

! under the frst head the party injured has
10 right of action against the occupant of the
gmmtses, and the contrary in cases falling ua-
1‘“’ the second and third heads.” The case of

"emaur v, Dames, above referred 1o, was a
gﬂse in which the defendant wasa sugar re-
th“e’. and there was a hole or hatchway

Tough the floors of the different stories for
€ purpose of raising and lowering sugar to
204 fiom the different stories, which hatchway
%23 level with the floors, and wight have been,

;‘* Was not, fenced. The plaintiffl was & gas-

1er, and went upon the premises for the pur-
of of examining some gas jets, with the view
on 3Dplying a patent gas regulator, and while
th the premises the plaintiff accidentally fell

fough said hatchway while thus engaged
BLRA,
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upon an upper floor. *“Held that, inasmuch -
as the plaiotiff was npon the premises on law-
ful business in the course of filling a contract
in which he (or his employer) and the defend-
ant both had an interest, said hatchway or hole
was, from its nature, unreasonably dapgercus
to persons not ususlly employed upon the
premises, but, having a right to go there, the
defendant was guilty of a breach of duty to-
wards him in suffering the hole to be un-
fenced.” The testimony of Bryant in the case
under consideration shows that he had not seen
said Woolwine for a month or two; that bis
business was that of a telegraph operator on
the Norfolk & .Western Railroad, and when
asked what was said Woolwine's business
there, (meaning at the time of the accident),
answered: *“1 do not know, I am sure. I sup-
posed he just came in to speak to me;” and, in
answer to the question whether said Woolwine
had any business there that night, answered:
“*He did not transact it, if he did;” and be also
stated that he left said Woolwine lying on the
table where his instruments were placed when
be went out of the office, in reply to the ques-
tion, **Where was Woolwine wben the acci-
dent occurred?” So far, then, as the presence
of said Woolwine at the time of the accidentis
concerned, it appears that he was not invited
there by Bryant, the operator in charge of the
office, as he had not seen him for a month or
two previous to that evening. He was not
there oo business, as he bad been there for
nearly a balf hour, and biad not intimated that
he had any business of any descriptior with
the operator, and had produced the impression
on Bryant that he had merely called to see
bim; and his attitude on the table at the time
of the accident would not indicate that he was
there on business, but rather for the purpose
of passing a litile idle time with an old ac-
quaintance. If hehad been there for the pur-
pose of sending or receiving & telegram, he
might properly have been regarded as a licen- -
see, as the evidence shows that telegrams were
occasionally sent for persoms not in any man-
ner conunected with the railroad company, and
messages so sent had been charged for; bat,
under the circumstances, we can but regard
him as a mere volunteer, going to this office
for his own pleasure,

In the case of Gillis v. Penngylvanta B, Co.,
59 Pa. 129, 98 Am. Dec. 317 (section 4 of the
syllabus), it was held that “a trespasser may
maintain an action for wanton or intentional in-
jury by the owner of the land,” and in section
5; +The owner of property is not liable to a
trespasser, or to one who is on it by mere per-
mission or sufferance, for negligence of him-
self or servants, or for that which would be a
nuisance in a public street or common.” In
that case the facts were as follows: A large
crowd had congregated on the platform at the
depot for the purpose of seeing the president
of the United Siates, who was to pass the depot
at a certain hour. The platform fell by reason
of the ununsual weight, and the plaintifl was
thereby injured; and Sharswoeod, J,, in deliv-
ering the opinion of the court, said: “* The
platform was oper. There was a general li-
cense 10 pass over it, but be was where be uqd
no legal right to be.  His presence there was i
no way conbected with the purposes for whicl
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the platform was constructed. Had it been
the hour for the arrival or departure of a train,
and he had gone there to welcome a coming or
speed a parting guest, it might very well be
contended that he was there by authority of
defendants, as much as if he was actually a
passenger; and it would then matter not how
unusual might have been the crowd, the de-
fendants would have been responsible. As to
all such persons to whom they stood in such a
relation as required care on their part, they
were bound to bave a structure strong enough
to bear all who could stand on it; as to all
others they were liable on];r for wanton or in-
tentional injury. Theplaintiff wason the spot
merely to enjoy bimself, to gratify his curiosi-
ty, or to give vent to his patriotic feelings,
'1¥he defendants had pothing to do with that.”
He further says: “Iam bound to have the ap-
proach to my house sufficient for all visitorson
business or otherwise, but if a crowd gathers
upon it, fo witness a passing parade, and it
bresks down, though it may be shown not to
have been sufficient even for its ordinary use,
I am not liable to one of the crowd; I owe no
dutytobim.” And in that case the court held
that the court below was right in directing the
jury to find a verdict for the defendant. In
the case of Pittsdburgh, FL W. & C. B Co. V.
Bingham,29 Ohio St. 864, it was held that “a
railroad company is not liable for ad injury to
& person resulting from its failure to exercise
ordinary skill and care in the erection or main-
tenance of i3 station house, where, at the time
of receiving the injury, such person was at such
station house by mere permission and suffer-
ance, and not for the purpose of transacting
any business with the company or its agents,
or any business connected with the operation
of the road.” Yhile I am disposed to regard
the plaintitf in this case as a mere volunieer,
going upon the premises of the defendant for
the purpose of pleasure or pastime, yet, giving
the circumstances the most favorable construc-
tion that can be given for the plaintiff, we can
consider him as nothing more than a licensee;
that is (as defined by Patterson in his Railway
Accident Law, p. 176, § 184), “persons who be
peither passengers, servants, nor trespassers,
and not standing in any contractusl relations
to the railway, are permitted by the railway to
come upon its premises for their own interests,
convenience, or gratification.” In the case of
Sutton v, New York Cent, £ H. R, R. (b.,86 N,
Y. 243, the raflway was held not to be liable to
licensees for a failure to set the brakes on the
ears stored on a giding, or otherwise block them
to prevent their moving by force of the wind
or by gravity., So, also, IXierce on Railroads,
p. 275, says:  “ But the duty and liability to
keep its premises safe for public use do not
arise out of & bare license or permission to use
its premises. Still less dn they exist in-favor
of a trespasser, althouzh the company will be
liable even to him for a wanton injury.” And
in the case of Parker v. Portland Pub. Co., 69
Me. 173, the court held that “no duty is owed
to a mere licensee, and he has no cause of ac-
tion for negligence in the place he is permitted
to enter.” In the case at bar there is no con-
troversy about the facts, the only witnesses in-
troduced being those called by thepleintiff, It
was held in the case of Gonzales v. New York
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& I R. Co,, 38 N, Y, 440, that “a question of
negligence is one of law, where facts are un-
coutroverted.” In the case of Phoniz Ins. Co,
v. Doster, 106 U. 8. 30, 27 L. ed. 63, the court
beld, in its opinion, delivered by Harlan, J.,
that, “where a cause fairly depends upon the
effect or weight of testimony, it is one for the
consideration and determination of the jury
under proper directions as to the principles of
law involved;” and in section 1 of syllabus:
“A case should not be withdrawn from the
jury unless the facts are undisputed, or the
testimony is of such conciusive character that
a verdict in conflict therewith should be set
aside.” So, also, in the case of Randail v. Bal-
timore & O. B, 00,109 U. 8. 478, 27 L. ed.
1003, it was held (first point of syllabus) that
**when the evidence given at the trial, with dil
the inferences that the jury could justifiably
draw from it, is insufficient to support a ver-
dict for the plaintiff, so that such a verdict, if
returned, must be set aside, the court may di-
rect a verdict for the defendant.” ‘Thia court,
in the case of Johnson v. Baltimere R. Co,, 23
W. Va. 571, while it holds, in the third point
of the syllabus, that *“pegligence i3 in most
cases a mixed question of iaw and fact, and
generally what particular facts constitute neg-
ligence is a question for the determination
of the jury from all the evidence before it bear-
iog ou the subject, rather tham-a question of
law for the determination of the court,” yet,
in the fifth clause of syllabus, in the same case,
this court holds tkat, **if the facta are upam-
biguous, and there is no room for two houest
and apparently reasonable conclusions, the
court should not be compelled to submit the
question to the jury as one in dispate.” .

Now, taking the entire evidence that wad
introduced in this case, there is nothing that
indicates that the plaintiff was eitber directly
or indirectly induced by the defendant to visit
this office; but, on the contrary, it is clear from
all the circumstances that he went there with-
out invitation, either express or implied, and,
while no one objected to his visiting the place,
yet the law fixes the liability of either a col-
poration or an individual towards a party who
comes upon its premises as the plaintiff did ia
this case; and, a3 we have said above, he can
not be regarded in & more favorable light than
an ordinary licensee, In the case of Nichols ¥.
Washington, A. & W. R. (b., 83 Va. 102, the
courtsays: * Now, it is agreed on all hands
that there is a wide difference between the ob-
ligations which a person or a corporation 0wes
to & mere licensee and the duty which the
fsame person O cotporation owes to one who
comes upon bis premises by an invitatiod.
either express or implied. In the first case I
is generally admitted that the party comes a6
his own risk, and enjoys the license subject 10
its concomitant risks or perils, and that in sach
case no duty is imposed upon the owner or 0¢
cupant to Keep his premises in safe and suils-
ble condition for his use, and the owner or 0<-
cupant is only liable for any wanton injury
that may be done to the licensee.”

Numerous suthorities have been cited bY
counsel for the plaintiff in error seeking 10
show that the defendant in thiscase nnder cOT
sideration owed some duty to the plaintiff; bub
having arrived at the conclusion that the plaif-
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tiff in error stood upon the footing of a mere
Hcensee, we are of the opinion that the defend-
ant owed no duty to the plaintiff other than
that it was its duty vot to willfully or wanton-
iy injure the plaintiff, and that in going upon
said premises under the circumstances of this

GaxpoLro v. HARTMAN,
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case he enjoyed thelicense, subject to the risks
and perils attendant thereon, and for these rea-
soms we are of the opinion that there i3 no error
in the judgment complained of, and the same
must be affirmed, with costs and damages to the
defendant in error,

UXITED STATES CIRCUIT COURT, SOUTHERN DISTRICT OF CALIFORNIA,

GANDOLFO

.

HARTMAN et al.
(40 Fed. Rep. 18L)

A covenant not to rent property to a
an is void as against publie policy, as
violating the 14th Amendment to the United
Btates Constitution providing for equal protec-
tion of the laws, and as an infraction of the
treaty with Ching guaranteeing to Chinamen in
the United States all the rights, privileges, and
immunities accorded to citizens and subjects of
the most favered nation.

{January 25, 1892.)

SUIT to enjoin the making of a lease in al-
leged violation of a covenant in the deed
under which the property scught to be leased
was held. On demurrer tothe bill. Sustained.

The facts are stated in the opinion.

Messrs, Blackstock & Shepherd and
Bicknell & Denis for complainant,

Messrs, . Marion Brooks, J. Hamer
&nd E, 8. Hall for defendants.

Ross, District Judge, delivered the follow-

2 npinion:

The amended bill in this case shows that on
the 222 of March, 1886, one Steward, for a
¥aluable cousideration, conveyed to the com-
Plairant a portion of lot 2, block 47, fronting
on East Main street in the town of San Buepa

€0tira, Ventura county, of this state, to-
gether with a perpetual right of way over an
edjoining alley. The deed also coniained the
following: *It is also understood and agreed
by and between the parties hereto, their heirs
80d assigns, that the party of the first part
fhall never, without the consent of the party
of the second part, his heirs or assigns, rent
80y of the buildings of ground owned by said

arty of the first part, and- fronting on said
Ta§t Main street, to a Chinaman or Chinawmen,
his agreement shall .only apply to that part

.

of lot 2, block 47, aforesaid, lying north of
the alleyway hereinbefore described, and front-
ing on szid East Main street. And said party
of the second part agrees for himself and heirs
that he will never rent any of the property
hereby conveyed to s Chinaman or Chinamen.™

The deed was duly recorded in the county
in which the property is situate, and subse-
quently the portion of the Iot retained by
Steward was purchased of him by the defend-
ant Hartman, who was thereafter about to
lease it to the defendants Fong Yet and Sam
Choy, who are Chinamen, when the present
suit was commenced to enjoin him from szo
doing.

The Federzl courts have had frequent oceca-
sion to declare null and void hostile and dis-
criminating state and municipal legislation
aimed at Cbivese residents of this country.
But it is urged on behalf of the complainant
that, as the present does not present a case of
legislation at all, it is not reached by the deci-
sions referred to, and that it does not come
within any of the inhibitions of the I4th
Amendment to the Constitution of the Upited
States, which, among other things, declares
that no state shall “deny to any person the
equal protection of the laws,” This inhibition
upou the state, as said by Mr. Justice Field,
in the caseof A% Kow v. Nunar, 5 Sawy. 532,
‘‘applies to all the instrumentalities and agen-
cies employed in the ad ministration of itsgov-
eroment to its executive, legislative, and judi- -
cial departments; and to the subordinate legisla-
tive bodies of counties and cities. And the
eguality of protection thus assured to every
one whilst within the United States, from
whatever country he may come, or of what-
ever race or color he may be, implies that oot
only the courts of the conntry shall be open to
him on the same terms as to all others for the
security of his person or property, the preven-
tion or redress of wrongs, and the enforce-
ment of contracts, but that no charges or bur-
dens shall be laid wpon him which are mot
equally borne by others. . .

It would be a very narrow construction of

NoTE.—Treaty guaranties to alicns.
uThE guaranty by treaty to aliens of acertain na-
On of all the “rights, privileges, immunities and
:;efﬂptions which are accorded to the citizens and
meeets of the most favored nation” is properly
mnﬁt{'ued in the light of the decisions on the con-
mf-u_tmunl guaranty of equal privileges and im-
° Hnitles to citizens, although this does not ftselt
Xteud to aliens, Such treaty guaranty would
dee'nae Eeem to be equally efective as against &
b tdal of such rights, privileges, and immunities
¥ citizens, states or any other party or body ex-
“EAP; Congress,
& protection against & deniat of rights or a
iserimination by Congress it is of no efficacy.
IBL R A,

- Bee also 21 L.R. A.617.

Chae Chan Ping v. United States, 130 7. 8 561,32 L.
ed. 1068; Edye v. Robertson, 112 U. 8. 550, 28 I. ed.
T48; North German Lloyd 8. 8, Co. v. Hedden, 43
Fed. Rep. 17; Thingvalla Tane v. United States, 5 L.,
B. A.135, 24 Ct. CL 255,

But a state law contrary to a treaty is void.
Hauenstein v. Lynham, 100 U, 8. 483, 25 L. ed. &%8;
‘Ware v. Hylton, 3 U, 8. 3 Dall, 199, 1 L. ed. 568,

That aliens are within the constitutional guar-
anty of the equal protection of the laws, see nots
to Louisville, 8. V. & T. Co. v. Louwsville & N. K.
Co. (Ky.) 14 L. B, A 579, which note includes glso
the constitutional equality of citizens in respect to
equal privileges and immunities.

B AR,
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the coostitutional amendment in question and
of the decisions based upon it, and a very re-
stricted application of the broad principles
upon which both the amendment and the de-
cisiong proceed, to hold that, while state and
municipal legislatures are forbidden to dis-
criminate against the Chiuese in their legisla-
tion, u citizen of the state may lawfully do so
by contract, which the courts may enforce.
Such a view is, I think, entirely inadmissible.
Any result inhibited by the Constitution can
no more be accomplished by contract of indi-
vidual citizens than by legislation, and the
courts should no more enforce the one than
the other. This would seem to be very clear.

Moreover, it is by the treat§ between the
TUnited States and China of November 17,
1880, provided that, **Chinese subjects, whether
proceeding to the United States as teachers,
students, merchaots, or from curiosity, to-
gether with their body and household servants,
and Cbinese laborers who are nmow in the
TUrnited States, shall be allowed to go and come
of their own free will and aceord, and shall
be accorded all the rights, privileges, immuni-
ties, and exemptions which are accorded to the
eitizens and subjects of the most favored na-
tion.” Article 2, Treaty Nov. 1850, (22 U, 8,
Stat. at L. p. 13.)

““The intercourse of this country with for-
eign nations and its policy in regard to them,”
said the Supreme Court, speaking through
Chief Justice Taney, in Kenneit v, Chambers,
53 U. 8. 14 How. 49, 14 L. ed. 321, “are placed
by the Censtitution of the United States in the
bands of the government, and its decisions
upon these subjects are obligatory upon
every citizen of the Upion. He is bound to
be at war with the nation against which the
war-making power has declared war, and
equally bound to commit no act of hostility
against a nation with which the government is
in amity and friendship. Tbis principle is
uaniversally acknowledged by the laws of pa-
tions. It lies at the foundation of all govern-
ments, as there eould be no social order or
peaceful relations between the ciiizens of dif-
ferent countries without it. It is, however,
more emphatically true in relation to the citi-
zens of the United States. For, as the sover-
eignty resides in the people, every citizen is a
portion of it, and is himself personally bound
by the laws which the representatives of the
sovereignty may pass, or the treaties into which

Lotmiana SupREME CoURT.

May,
they may enter, within the scope bf their dele-
gated authority. And, when that authority
has plighted its faith to another nation that
there shall be peaceand friendship between the
citizens of the two countries, every citizen of
the Urited States i3 equally and personally
pledged. The compact is made by the depart-
ment of the government upon which he him-
self has agreed to confer the power. It is his
own personal compact as a portion of the sov-
ereignty in whose bebalf itis made. And he
can do no act nor enter into any agreement to
promote or encourage Ttevol; or hostilities
against the territories of a country with which
our government is pledged by treaty to be at
peace, without the breach of bis duty as a citi-
zen, and the breach of the faith pledged to the
foreign nation. And, if he does so, he cannot
claim the aid of s court of justice to enforce
it. The appellants say, in their contract, that
they were induced to advance the money by
the desire to promote the cause of freedom.
But our own freedom cannot be preserved
without obedience to our own laws, nor social
order preserved if the judicial branch of the
government countenanced and sustained con-
tracts made in violation of the duties which
the law imposes, or in contravention of the
known and established policy of the political
department, acLin,g within the limit of its con-
stitutional power.” )

This was said in a case where it was sought
to enforce a contract made in this country after
Texas declared itself independent, but before
its independence had been acknowledged by
the United States, whereby the complainants
agreed to furnish, ahd under which they did
furnish, money to a general in the Texan army,
to enable him to raise and equip troops to be
employed against Mexico. But the principle
governing the case is, in my opinion, equslly
applicable here, where it i3 sought to enforce
an agreement made contrary io the public pol-
icy of the government, in contravention of oze
of its treaties, and in violation of a principle
embodied in its Constitution. Such a contract
is absolutely void, and should not be enforced
in any court,—certainly not in u court of equity
of the United States. .

For the reasons stated an order will be entered
sustaining the demurrer, and dismissing the
biil, as amended, at complainant’s cost, witbout
reference to other points made and argued by
counsel.

LOUISIANA SUPREME COURT.

STATE of Louisiana, ez rel. H. N, MIZE,

: T.
J. P. McELROY, Appt.
[ S—— | 7 W )

*l. The language of the statute rela-
*Head notea by BREATX, J.

tive to printed ballots expresses the legls-
lative will. Itis mandatory.

2. The legislative intent must be taken
as expressed by the words which the Legis
Iature has used. -

3. The nameofa ca.ndida.te‘written on

the face of an election ticket in lieu of
the name of ancther candidate printed in the

Nore.—The denial of the right of an elector to
vote for Any perso whose pame is not ok the of-
ficial ballot may be more ¢r less of a practical dis-
franchisement of votersaccording to the liberality

1IEL R A

of the provisions for allowing names to be placed
on the official ballot. What those provisions are
in the Louisiana statute does not appear from the
above case, but in the hature of things there must

See also 17 L.R. A, 364, 382; 18 L. R, A. 171,
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ticket should not be counted in ascertaining the
result of the election.

4. The Legislature has imposed a posi-
tive and absolute duty on the voter to
cast g printed ballot.

5. The statute in that respect is not
subject toliberal construction.

8, Where the meaning of the statute is
clear, those upon whom compliance devolves
bhave no right to ingraft exceptions, or make
modifications, or depart from its plain letter.

7. Afair consideration of the statute leads
10 the conclusion that the Legislature intended
compliance with the provisions in relation to
printed ballots,

(May 18, 1892}

APPEAL by defendant from & judgment of
the District Court for the Parish of De
Boto in favor of plaintiff in a proceeding by
mandamus to compel respondent, returning
olficer of DeSoto Parisb, to exclude from his
return certain votes cast at an election for re-
l;:to_r’s opponent as candidate for the office of
Justice of the peace. Affirmed. .

The facts are stated in the opinion.

Mr. William Goss, for appellant:

" The purpose of voting isto ascertain the in-
tention of the voter and the will of the major-
ity, and where this is done without violating
any prohibitory law, the votes must be counted,

Cooley, Const. Lim. 5th ed. pp. 769, 770.

Stututes being desigmed to preserve the
secrecy of the ballot, and to preveot fraud,
intimidation, and bribery, will generally be
Considered mandatory, and this will be so in
all cases where the statutes provide that a

allot varying from the requirements of the
law shail ot be counted; but if this provision
15 lacking, they should not be rejected if the
¥atiations are but {rifling,

§ Aw, & Eng. Encyclop. Law, pp. 348, 319,
£5, note 1; McCrary, Elections, §5 190-193.

-

A ballot may be defined as ©* a paper ticket. |

upon which the voter expresses his preference
Lpon the question submitted at the election,
'¥ printing, writing, or-sigos, or a combina-
tion of these methods of expression.”
8 Am, & Eng. Eneyclop. Law, p. 312, § 12,
Hsle 2, :
Where the Constitution provides that all
ballots should be fairly written, tbe term
written” means expressed by means of let
ter3, and printed ballots come within this
definition, .

6 Am. & Eng. Encyclop. Law, p. 344, note

—

State oF LovisiaNA, er rél. Mizg, v. McELroy.
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1; Cooley, Const. Lim. 5th ed. pp. 960, 761;
McCrary, Elections, § 512,

A ballot cast by an elector, in good faith,
should not be rejected for failure to comply
with the law in matters over which the elector
had no control.

McCrary, Elections, 88§ 503-511; Augustin
v. Epglesion, 12 La. Ann. 366; Andrews v.
Saucier, 13 La. Ann. 301; Burton v. Hicks,
27 La. Ano. 507, Webre v, Wilton, 29 La.
Ann. 614,

Messrs E. W. Sutherlin and Charles W,
Elan, for appellee:

All the names of persons voted for shall be
printed on one ticket of white paper of uni.
form size and quality. -

La. Act 101 of 1832, § 4.

The state *has the legislative power to pre-
scribe the mode of its exercise; and when a
specific mode is so prescribed, the right must
be exercised pursuant to that mode, and not
otherwise, Written ballots are without legal
effect, and should not be counted.

6 Am. & Eng. Encyclop. Law, p. 349, notes,
and cases cited.

Breaux, J., delivered the opinion of the
court: : :

The relator sued out s mandamus against
the returning officer of the parish of De Soto
to compel him to exclude sixty-sever votes
cast for his oppenent from his return to be
made to the secretary of state of the result of
the election held on April 19, 1892; also from
his count and compilation; and he prays that
the said votes be decreed illegal and void. The
facts admitted are that the relator, Mize, was
2 candidate for the office of justice of the peace
of ward 8 of De Soto parish at the said elec-
tion; that his name was printed, as acandidate
for said office, on &ll the ballots cast in zaid
ward, and he received fifty-nine votes; that
his name as printed was erased from sixty.
seven other ballots cast, apd the name of W.
R. Crosby was written across the face of these
ballots where his (relator’s) name was printed;
that the relator, at the time, objected to the
counting of these written votes for Crosby, and
that, notwithstanding his written protest filed
with the commissioners, these written votes
were counted for Crosby, and count thereof
was kept on the tally sheets, and returns there-
of were made to the returning officer. It is
also admitied that the office o% justice of the
peace of said ward involved in this suit is
worth $2,000,

x Some pestriction on the right to place names
ereon ejse the size of the ballot might become too
‘reat for practical use. It seems doubtful in the
Lght of the above decisions whetber or not printed
Pasters could beregarded as “printed on one ticket
;’t" ballot of white paper of uniform size and qual-
1 ¥ 12 be furnished by the secretary of state.,” Une
%2 such pasters are allowable it would scom that
BOme voters are mctually denied the right to vote
Bod that the law in Louisiana, while it does not add
a the eonstitutional qualification of the voter, does
“U¥ 10 gmall minorities the right to vote as all
Uzlesy they voto for candidates who are not their
Choice, .
It Pennsylvania where an express provision s
;ln::de for “inserting™ names in official ballots, it is
4 that the name need not be written but that &
ItL R &

fgticker™ may be used. De Walt v. Bartley (Pa.)
LR AL

For note as 1o marks or devices to distinguish
hallots, sea Rutledge v. Crawford (Cal.} 13 L. E. A.
T61.

For other recent cases coneerning official ballots,
see fte Dallot Act, 6 L. B. A T3, 16 R. L, 766; Price
v. Lush, % L. K. A_ 47, 10 Mont. 82; Taleott v, Phil-
brick, 10 L. B. A. 150, 58 Conn. 472; Detroit v. Rush,
10 L. H. A. 171, 42 Mich, 53% Fields v. Osborne, 12 L.
R. A, 551, 80 Copn. 54&; Fisher v. Dudiey (Md.} 12 L.
R. A. 556; Cook v. State (Tenn) 13 L. R- A, 183
Shields v, Jacob, 13 L. R. A. 760, 88 Mich. 164; Peo-
vle v. Onondaga County Canvassers (N. Y. 14 L.
R. A. 624 State v, Russell (Neb.y 153 L, . A, T40;
Allen v. Glynn (Colo,) 13 L. R, A. 743; Parvin v.
Wimberg (Ind) 13 L. R. A. T35 B. AR
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TLe question for our determination is, Should
a ballot cast be counted, in ascertaining the
result of an election, on the face of which the
printed name of a candidate was erased, and
the name of another candidate substituted in
writing? [nder the Act of 1877, to regulate
and maiotain the freedom and purity of elec-
tions,and to punish persons for false,fraudulent,
or illegal voting, the names of persons voted
for were required to be written or printed on
one ticket,

The statute applying: Section 23 of the
said Act was amended by Act 101 of 1882, as
follows: **That all the names of persons voted
for shall be printed on one ticket or ballot of
white paper, of uniforin size and quality, tobe
furnished by the secretary of state”

Legislative power over the forms of the bal-
lot and manner of voting: The right of suf-
frage being a political, and not a matural,
right, it is within the power of the state to
prescribe how it shall be exercised. The man-
ner of voting provided by statute is one of the
reasonable regulations, The limitations im-
posed for the purpese of guarding against
fraud, undue influence, and oppression, and of
maintaining a secrecy of the ballot, are
within the legislative and police powers.
That the ballot shall be printed-does not add
to the constitutional gualification of the voter,
and therefore falls within the general author-
ity of legislative laws,

The legislative intent is clearly expressed,
In the first Act, that of 1877, the words were,
*“the ballot shall be written or printed;” in the
amending Aet, “it shall be printed.” The leg-
islative will cannot be misunderstood. Thein-
tention of the Legislature should control
absolutely. When that intention is clearly as-
certained, those upon whom it devolves to
execute the statute bave no other duty to per-
form thanto follow the legislative will, While
all the minute details of the statutes relating
to clections are not mandatory, they are man-
datory in requiring that the ballot shall be
printed. The positive requirement of the
statute does not admit of it being treated as
merely directory. By qualifying a stature as
directory, its requirement is avoided:; the in-
tention of the Legislature, however plain, is
defeated. Itis desirable thatthe Legislature
should declare in what respect they mean any
particular provision to be void, in event of
noncompliance with its terms, and what con-
sequence they intend shall result from noncom-
pliance. In the absence of this, great
difficulties arise, We are not willing, how-
ever,in the absence of such a declaration,to hold
a law ag directory in cases in which the inten-
tion of the Legislature is clearly and emphat-
ically expressed. e prefer astriet construc-
tion to the “extensive and comprehensive;”
each hag able advocates and many authorities
in its sopport. The grounds of objection
urged on the part of the respondent, such as

I6L.R A
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that the purpose of voting is to ascertain the
intention of the voter and the will of the ma-
jority, and that a ballot cast by an elector, in
good faith, should not be rejected, for failure
to comply with the law in matters over which
he had no control, if broadly and liberaliy ap-
plied, would defeat the object of the statute
relating to the printing of the tickets on a ballot
of white paper furnished by the secretary of
state, and would render ineffectual the provis-
ions applying to the throwing out znd not
counting folded tickets, and even those relative
to the required certificate of registration, al-
though the purpose of the law is well defined
and clear,

Anuthorities: Coanstitutional and statutory
provisions for the conduct of elections are
either mandatory or directory, and a violation
of mandatory provisions will avoid the election,
without regard to the nature or the person
guilty of the violation and without reference
to the resylt. 6 Am. & Eng, Encyclop. Law,
p.325. InRhode Island the law reguired that
each ballot shall be so printed as to give each
voter a clear opportunity to designate by cross
mark, in & Bufficient margin, at the right of
the name of each candidate, his choice of can-
didates, and that each voter shall prepare his
ballot by marking in the appropriate margin
or place a cross opposite the name- of the can-
didates of his choice, and that no voter shall
place any mark upon his ballot by which it
may be afterwards identified, The court de-
cided that no mark other than the cross can be
used; that it must be placed in the margin op-
posite the name of the candidate. Am. Dig.
1891, p. 1419. Io many of the states thereare
statutes prescribing the form of the ballots, the
kird of paper, and prohibiting any marks,
figures or devices by which one can be distin-
guished from the other. These statutes, being
designed to preserve the secrecy of the ballot,
and to prevent fraud,intimidation,and bribery,
will generally be considered mandatory. 6
Am. & Eng. Encyclop. Law, p. 349, Directions
given by a sovereignin regard toa matter over
which his power is conceded would, according
to the ordinary use of language, be held to in-
volve, ag its correlative, obedience. Sedgw.
Stat. & Const. Law, p. 318, note. These
decisions maintain the principle that mandatory
Pprovisions, not complied with in an election,
wiil result in its avoidance without reference to
motive or person; that in those states in which
the ballots must be printed and the name of the
candidate designated by a cross mark the re-
quired marginal notes must be placed as re-
quired by statute; that the voter should readily
Feomply with the legislative will clearly ex-
pressed. The voters who cast the sixty-seven
ballots did oot comply with the statute. Inan
organized state of society, the majority binds
the minority by complying with mandatcry
laws in expressing the popular will,

Judgment affirmed, at appellant’s cost,
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MINNESOTA SUPREME COURT.

Elizabeth L. WILLIS, Respi.,
?

ST. PAUL SANITATION CO. e ., and
E. L. MABON, Appis.

*1, Article 10, § 3, of the Consiitution,
providing that “each stockholder in gny corptc -
tion (exeepting those organized for the purpose
of carrying on any kind of manufacturing or
Inechanies] basiness) shall beliable tothe amount
of stnck held or owned by him,” is self-executing,
and creates an individual liability on the part of
the stockholder for corporate debts to an amount
Eaual t0 the amount of stock held or owned by

m. .

2, The subject of chapter 30, Laws
1889, amending the Insolvent Law of 1881, is
suificiently expressed in its title.

3. The provision in section 1 of this
Amendatory Act, “thatthe release of any debtor
under this Act shall pot operate todischargeany
other party liable as surety, guarantor, or cther-
wige for the same debt,” inciudes stockholders
Who are liable for the debts of the corporation.

4. This provision is not unconstitu.
tional, as epplied to cases where the liability of
thestockholder was ineurved before, but the pro-
Ceedinga ynder the Insolvent Act were had and
the corporation discharged subsequent to, its
Pasage,

(January 18, 1892
*lead notes by MITCHELL, J.

—

APPEAL by defendant, Mabon, from an
order of the District Court for Ramsey
County overruling a motion for & new trial
after verdict in favor of plaintiff in an action
brought to enforce the alleged persenal Hability
of the stockholders iz defendant corporation
for its debts, _Affirmed.

The facts are stated in the opinion.

Mr. James H. Foote for appellant.

Mr. Horace G. Stone, for appellants in
the Meagher Case, made the following con-
tentions:

As to affirmative provisions of a Constitution,
f. ., those which say what “shall be’” as dis-
tinguished from those which say what shall not
be, the presumption is that the Legislature, in-
stead of the courts, is to carry them out by
proper laws which shall cover the details and
which shall change as to such details as the
best interests of the people of the state shall,
from time to time, require. )

I am aware of the fact that this court has, in
three cases, assumed that section 3, article 10,
of the Constitution, was self-executing,

But it i3 a universal and a familiar rule in
all courts of appeal, that all action of the lower
courts will be assumed to be correct, escept
only as to those points about which the appeal-
ing party claims there has been error. :

State v, Brachvogel, 38 Minn. 263; Meyer v.
Berlandi, 3% Minn. 438; Pond Mach. Tool Co.
v. Hobirson, 3% Minn, 272, Jordan v. Board
g BE'ducation of Taylor's Falis, 39 Mion.
298.

NOTE~Self-executing constitutional provisions.

A constitutional provision that any eity of more
than 100,000 inhabitants “may frame a charter for
Irs own government™ is self-execating. People .
Hoge, 55 Cal. 612, -

A constitutional provision that the secretary of
8tate and auditor of state shall indorse on bonds
Issued for railrosds or other internsl improve-
Dents, the words “fssued pursuant to law™ requires
B0 legislation in order to permit such indorsement
M aproper case.  State v. Babeock, 19 Neb. 230,

4 coustitutional provision that a shareholder of
8 corporation may cast the whole number of his
¥otes for pne candidate or distribute them upon
I%0 0r more candidates as he may prefer” takes
eflect without the aid of legisiation. Pierce v. Com.
104 Pa, 150,

A constitutional provision that the recorder's
tourt of Chicago sball be conhnued aud called the
frimingl court of Cook county™ defining ita furis-
Ction and making the judges of another court e
?f“ﬂ M3 judges, iaself-executing, People v. Brad-

¥, 80 111, 358,

A constitutional provision that “all other courts
pe COmmen pleas shall cease to exist at the expira.
ju"n Ol“the Present terms of office of the several
mdﬁ"f‘ virtually repeals an Act sttempting to
mbsnme another court in place of a court of
rommon pleas before the expiration of the terms of

¢h Judges, Eg parte Suyder, 64 Mo. 54,
va ' Rothermel v, Ziegler, decided in the Pennsyl-
!tanm court of ¢common pleas snd reported in the

tement of the case in Rothermel v. Meyerle, # L.
e 356, 136 Pa. 250, it i3 said that the lth Amend-
ivem 0t the Federal Constitution is 0ot retrospect-
i and bay no self-executing efficacy as against &

Or statute and therefore a state statute cannot

be held 1o be re :
pealed by it, but that it simply es-
LR A,

tablished a principle which no state Legislature
would thereafter be at liberty to disregard or vi-
olate, .

The 15th Amendment to the Constitution of
the Uaited States which prevents discrimination in
respect to the right of suffrage between citizens of
the United States on account of race, eolor, or pre-
wvious condition of gervitude, does not confer the
right of suffrage upon any ooe, but does invest cit- -
izens with a new constitutional right of exemption
from discrimination a8 to the elective franchise,
United States v. Reese, 92 U. B, ZI4, 23 L. ed. 563,
This decision however does not deny that the
amendment is self-executing so far as to prevent
the prohibited diserimination.

A constitutional provision which enjoing upon
the Legislalure to *‘¢ncourage internal improve-
ments by passing liberal general laws of incorpora-
tion for that purpose” is a command to the Legis.
lature which canunot be enforced by a court. Gil-
linwater v, Mississippi & A. B. Co. I3IiL. 1.

A constitntional provision that “the Legisiature
shall provide by law for determining eontested
elections™ is addressed solely to the Legislatnre and
the failure of the Legisla ture to provide for con.
testing an election, wiil nof make a statute author-
izing an election invalid. Schulherr v. Bordesux,
64 Miss, 59, .

A constitutional provision that “suits may be-
brought agaipst the state in ench courts 43 may by
law be provided” does not give atight to gue which
cannot be defeated by the Legisiature, but givea a.
mere discretiosary power. Ex parte State, 52 Ala.
1.
A constitntional provision that pablic printing
rhalli be performed under a contract given to the
lowast responsible bidder below & maxirum Price
and under such regulations as shall be prescribed
by law, I8 not self-executing but requires legisla-

See also 24 L. R. A.284; 29 L.R.A.798; 31 L.R.A.399; 33 L.R.A.137, §54;

34 L.R.A.393; 46 L. R. A. §60.
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To make section 3, article 10, self-executing
it must be shown—

1st. 'That the constitutional convention put
into it all the details of legislation necessary to
define its exact limit and extent, through all
the various changes and circumstances which
might arise in all future time,

2d. That the people who ratified the Consti-
tution understood that all these details were
incorporated in this article and 1hat by their
votes they were fixing an inflexible rule for all
time to come.

3d. That by this erticle not only the mem-
bers of the convention but the people who rati-
fied the Constitution nunderstood that they were
entirely ignoring the Legislature and that they
were giving a direct command to the courts to
enforce & double Hability in all cases and un-
der all circumstances.

4th, ‘That by this article they were creating
de noro a debt from one private individual to
another. ’

Sth., ‘That thia creation of a private debt was
not to take effect until some future time.

Section 36 of the Constitution of California
provides that each stockholder of a corporation
** ghall be liable” for his * proportion” of its
debts, ;

The court, in an elaborate opinion covering
the question in nearly all its bearings, decided
that the Constitution was not self-executing,

Frenchv. Teschemaker, 24 Cal. 518.  See also
Fusz v, Spaunherst, 67 Mo. 256; St. Joseph &
D. C. RB. Co. v. Buchanan County Ct. 39 Mo,
485; Jerman v. Benton, 79 Mo. 148; Groves v.
Slaughter, 40 U. 8. 15 Pet. 499, 10 L. ed. B19;

Mmxxesors SuPREME COURT.

JAN.,

Fairfield v. Gallatin County, 100 U. S, 47, 23
L. ed. 544; Mississippi Mills v, Cook, 56 Miss, 40;
Bowie v. Lott, 24 La. Ann. 214; Coatlesville Gas
Co. v. Chester County, 97 Pa. 418; Lehigh Iron
Co. v. Lower Macungie Tiwep. 81 Pa 482; Quiro
& I, 1 Co. v. Trout, 82 Ark. 17; Lamb v.
Lane, 4 Ohio 8t. 167; Chakoon v. Com. 20
Gratt, 733; Deddridge Suprs, v. Stout, & 'W.
Va, 03; Missouri, K, & T. B. Co. v, Teras &
St. L. R. Co. 10 Fed. Rep. 503; Steacey v.
Little Rock & Ft. 8. R. Co. 5 Dill. 348; Morley
v. Thayer, 8 Fed. Rep. 739. -

The framers of the Constitution did not in-
tend to make section 3, article 10, self-execut-
ing,

Minnesota Constitutional Debates; Demo-
cratic Wing, pp. 175, 176; Republican Wing,
pp. 815, 816.

Double liability did not exist at common law,

Joknson v. Fischer, 30 Minn. 175.

The Constitution did nct repeal the common
law except in certain cases.

Dutcher v. Culver, 24 Minn, 584

There are few persons who would consent to
take stock in such epterprises, if subject to the
double liability provision. Although willing
torisk the loss of their stock, they would be
unwilling to involve their estatea beyond it.

QOcliltree v. fowa B, Contract Co. 88 U. 8. 21
Wall, 249, 22 L, ed, 546,

Courts cannot enforce Iaws which the Legis-
lature nught to make, but does not make.
mGillz'nwater v, Mississippi & A, R, Co. 13

1. )

Embodying the details of legislation into a

Constitution would defeat the Censtitation,

tion to earry it into effect. Brown v. Seay, 86 Ala.
pE-L

A constitutional provision that “it shall be a
crime the nature and punishment of which shall be
prescribed by law™ for a bank officer to receive de-
posits knowing the bank to be insolvent, and that
he shall be individually responsible for such de-
posits.” i3 not self-enforcing so a3 10 make such
officer civilly liable to a depositor in such a case,
eince legislation is necessary to prescribe the par-
ticular details of the erime and of the civil liahility.
Fusz v, Spaunhorst, 67 Mo. 256,

A constitutional provision that **all lands sold fn
pursuance of decrees of courtsshall be divided into
tracts of from ten to fifty acres” is not self-execut.
ing and needs legislative action to malke it opera.
tive. Bowie v. Loti, 24 La, Ann. 214,

A constitational provision that the general as-
sembly shall not aathorize municipal loans or sub-
scriptions to corporations without a two-thirds
voto of the inhabirants, does not take effect so as
to permit such a vote without further reguiationa
by the Legislature. St.Joseph & D. C. B. Co. v.
Buchanan County Ct. 30 Mo. 485. But this does nnt
decide that the prohibitery part is mot self-exe-
cuting. ‘

The constitutional provision that “every railroad
company shallhave the right with ita road to inter-
gect, connect with, or cross eny otber railroad” is
not gelf-executing. Miwouri, K. & T. R. Co. v.
Texas & St. L. B. Co. 10 Fed, Rep. 497.

Prohibitions generally.

In Law v. People, 87 YlI, 335 it 3 said that the
doctrine must be regarded ag settled that all neg-
ative or prohibitory clauses in 4 Constitution are
self-executing. In that case it was decided thata
constitutional limitation of the amount of muni-

1I6L.R. A,

cipal indebtedness that may be iIncurred is self-exe=
euting.

A constitutional limftation on the amount of
taxation in school districta is self-executing al-
though there is & provision for a larger amount in
some cases by vote of the people. St Joseph Bd.
of Public Schools v. Patten, 62 Mo, 444,

A constitational provision that there shall be no
sale of property for taxes except by certain officers
upon an order and judgment of & ¢ourt of record,
takes effect immediately and annuls all laws con-
ferring power on other officers % make such sales,
Hills v, Chicago, 60 11, 86,

A provision that no public work or improvement
ghall be done or made in & ¢ity street unlessan esti-
mmate is made and an asseasment levied and collected
before the work is commenced or the contract let
therefor, is self-executing. CQakland Pav. Co. v.
Hilton, 69 Cal. 479; McDonald v. Patterson, 54 Cal.
24 Donahue v. Graham, 61 Cal. 276

A constitntional provision that no corporation
shall issue stock except for certain purposesis pro=
hibitory, but & provision that stock and bonded
jondebtedness of corporations shall not be increased
except In pursuance of a general law, or without
consent of the meeting called on sixty days® notice,
as may be provided by law, is not self-executing as
it does not itself forma complete mode of proceed-
ing. Ewing v. Oroville Min, Co. 5§ Cal. 649.

A copstitutional prohibition against any officer
of the United States holding a state office, is self-
operative and may be enforced without legisiative
aid. DeTurk v. Com. 129 Pa. 151.

A constitutiopal provision that the Legislature
*shall pass laws to prohibit the sale of lottery
tickets™ is itself a prohibition of lotteries. Bass v.
Nashville, Meigs (Tenn.) 421,

So a constitutional declaration that *no lottery
ghall be authorized nor shall the sale of lottery
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WiLLis v. 8T, PauL Sanrration Co.:

A legal right does not exist without a rem- } Teschemaker, 24 Cal. 518,

edy.

Section 3, article 10, either created a right to
be enforced uader the rules of the common
law, or else no right was created at that time,

Broom, Legal Maxims, p. 192; Edwards v.
Hearzey, 86 U. 8. 595, 24 L. ed. 793; United
States v, Quiney, 71 U, B. 4 Wall, 533, 18 L.
ed. 403,

If section 3, article 10, created the right,
then we have the startling novelty of a consti-
tutional right without force or life, unless the
Legislature subsequently created the remedy.
It would be idle to argue any such proposition.

The question at bar is not as to whether this
court could guess the meaning of section 3,
article 10, if it was a statute, but whether, in
the distribution of power, section 3, article 10,
directed the Legislature to enforce a double
liability, or whether it directed the courts to
do so, to the exclusion of the Legislature,
Admitting for the sake of argument that the
courts eould carry out section 3, article 10, if
commanded to do so, s0 could the Legislature,
The question is, To whom was this command
directed? . .

&1, Joseph Board of Public Schools v, Patlen,
62 Mo. 444; Bass v. Nasheille, Meigs (Tenn.)
421; People v. Bradley, 60 TIL 390; Miller v,
Marz, 55 Ala. 8322; Pierce v. Com. 104 Pa. 150;
State v, Weston, 4 Neb. 216; Johnson v. Par-
kershurg, 16 W, Va. 402, 37 Am. Rep. §779;
People v, Hoge, 55 Cal. 612; Rowan v. Runnels,
46 U, 8. 5 How. 183, 12 L. ed. 85; Rothermel
¥. Meyoris, 8 L. R. A. 366, 136 Pa. 250; Oakland

253
Pae, Co. v. Hilton, 63 Cal. 479; French .
Messrs, . €. Michael and W. H.

Michael for respondent, :

Mitchell, J., delivered the opinion of the
court:

1. This was an action brought by a credi-
tor of an insolvent corporation to recover
from certain of its stockholders on their in-
dividual liability for the corporate debts,
under what is commonly called “the double
liability elause” of the Constitution, which
provides that “‘each stockholder in any cor-
poration (excepting those organized for the
purpose of carrying on any kind of manu-
facturing or mechanical business) shall be
liable to the amount of stock held or owned
by him.”™ Article 10, § 3. The principal
question in the case is whether this provis-
ion of the Constitution is self-executing or
whether it requires legislation to ecarry it
into effect. The same question is also in-
volved in the cases of MeHusick v. Seymour
and Meagher (Minn.) 50 N. W, Rep. 1114,
(submitted at a Iater day of the present term,)
and has been exhaustively argued in both
cases. Some points were made by counsel
in one case that were not urged in the
other; but as the question i3 common to both
cases, and as there was an understanding
among counsel that all arguments presentea
in either should be considered in both, we
shall endeavor to fully determine the ques-
tion in the present opinicn. In addition to
this main question, counsel for the appel-

tickets be sllowed” is self-executing so faras to
tauke away any pre-existing right of aunthority to
conduct a lottery or sell lottery tickets, State v.
Woodward. 89 Ind. 110, 46 Am. Rep. 160.

The United States Supreme Court in two early

<ases set it itself agninst the whole current of au-
thorities on this question of the effect of a prohibi-
tory clause in a Congtitution. Itdecided thatapro-
Vizion in the Constitution of Mississippi that “the
introduction of slaves into this state as merchan-
dise or for sale ghall be prohibited from and after
the 1st day of May, 1833, with s certain exception,
does not beeome operstive without Jegislation but
was addressed to the Legislature. Groves v.
Slaughter, 40 U, 8. 15 Pet. 119, 10 L. ed. 80; Rowan
¥. Runnels, 46 U. S. 5 How. T34, 12 L. ed. 85

The temptation to comment on these decisions is
almost irresistible but might seem out of place in
this connection. Considering that they stand alone
among decisions on constitutional prohibitions.
and that they were made in opposition to the de-
cisions of the Supreme Court of Mississippt in in-
terpreting its own Constitution theyare at least
remarkable. But it must be noticed further that
the opinion of the court in the first of the cases did
noteven refer to one of the Mississippi cases which
were gited in argoment while it referred to the

other at some length in an attemptito show that it |-

bad not actually decided the queation. Tho Missis-
Sippi cases which had decided that the constitu-
tional prohibitions were self-operative were Green
;d Rﬁg‘inson. 5 How. (Misa.) 50; Glidewell v. Hite,

These decisions were re-afirmed in Brien +.
Williameon, 7 How. (Miss.) 14, o which the court re-
Tused to follow the decision of the United States
Supreme Court.

The Supreme Court of Tennesses followed these

13=issippi decisions as.against that of the United
I6L.R A,

States Supreme Court in Yerger v. Rains, 4
Humph. 259,

Cases as to taking proﬁertyfor publie use.

A econstitutional provision that private property
ghall not be taken or damaged for public use with-
out compensation, becomes operative without any
further legialation although the Constitution also
provides that compensation shall be sscertained in
such manner as may be prescribed by general
law. Johnson v. Parkersburg, 16 W, Va. 402, 37
Am. Rep. 779; Householder v. Kansas City, 63 Mo.
488; McElroy v. Kapsas City, 21 Fed. Rep. 257.

The same rule app ies to & provision that property
taken for public use ghall not be distributed or the
proprietary rights of the owner therein devested
until compensation shall be paid t0 the owner or
into court for him. Blanchard v. Kansag (City, 18
Fed. Rep, 444.

An injunction was based in Chambers v, Cincin-
nad & G. R. Co. 69 Ga. 320, on & constitutionalt pro-
hibition againgt taking; private property without
compensation. It did not appear that any statute
bad been enacted in aid of the copstitutional pro=
vision. -

As to fury. .

TIn Ohio it fa beld that a constifutional require-
ment that compensation shall be asseased bya jury
when private property is taken for public use i3
not self-executing, but provision must be made by
law for a jury before property can be condemnned.
Lamb v. Lane, 4 Ohio St. 16T; Watson v.Pleasant
Twp. 21 Ohio St. 666,

20 in West Virginia a constitutionsl provision
that compensation for land condemned for public
use shall be ascertained “as may be prescribed by
geaeral law provided that when required by either
of tha parties such compensation shall be ascer=
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lants in the Meagher Case, supra, urged that
this constitutional provision is not Intended
to impose any “double liability” upon stock-
- holders, but simply means that they shall
be bound to pay for their stock once its “face
amount,” any device or agreement to the con-
trary notwithstanding, and that having once
paid for their stock in full they are not fur-
ther liable. Except for the eminence of the
counsel who have advanced this view we
would not deem it entitled to serious con-
sideration. While no fixed form of words
has been adopted to express the idea, yet pro-
visions couched in more or less similar lan-
uage have been frequently incorporated into
onstitutions and statutes, and have been
uniformly understood and construed as pro-
viding for an individual lability of stock-
holders for corporate debts in addition to this
risk of losing the amount of their stock.
This is the meaning which has been invaria-
bly attached to this provision of our Consti-
tution. It is the one attributed to it by this
court in numerous cases, although never in
the form of a direct and authoritative decis-
ion; and we do not believe that the con-
struction now sought to be placed upon it
ever occurred to, or was ever advanced by,
any one until suggested by counsel in the
present case. Any such construction would
render the provision meaningless and useless
for all that would be accomplished by it was
already fully eovered by the law. If a per-
gon had subscribed for stock and had not paid
for it the amount agreed of course he was
liable to the corporation and through it to
its creditors; and if the stock had been is-
sued to him as paid-up stock when not in
fact paid for under such circumstances as to

MinxEesoTA STPREME COURT.

Jaw.,

operate as a fraud upon creditors he was
upon well-settled principles liable to them
as for unpaid stock sabseriptions. The con-
struction contended for would give the pub-
lic no security beyond what they already had
under the existing law. Its absurdity is
rendered apparent when considered in con-
nection with the amendment of November 5,
1872, inclosed in parentheses; for then the
whole section would mean that, while the
stockholders in all other corporations should
be liable fo pay once for their stock at its
face amount, yet stockholders in manufactur-
ing corporations need not be required to do
so. 'The obvious intention of the provision
was fo add to the ordinary liability of a cor-
poration for its debts the individual liability
of the stockholders to a limited amount, and
that the measure of that liability should be
a sum equal to the amount of stock owned
or held by them. This stock is not the sub-
ject of the liability, but the measure of it;
in other words, the stockholders are liable,
not for the stock, but, in addition thereto,
for a sum measured by the amount of the
stock. !

2. This brings ns to the main gquestion,
viz., whether this provision of the Constitu-
tion is self-executing. That such has been
the general understanding of the bench, bar,
and business men in this state is conceded.
This eourt has, in a long line of cases, as-
sumed that such was the fact, Dodge v. Min-
nesota P. 8, Roof Co. 16 Minn. 373, (Gil.
827) ; Allen v. Walsh, 25 Minn. 543 ; State v.
Minnesota Thresher Mfy. Co. 40 Minn. 213;
Mokr v, Minnesota Flevator Co. 40 Minn.
843 ; Arthur v. Willivs, 44 Minn. 409; Dens-
more v. Bed Wing L. & 8. Co. (Minn.) 48 N.

tained by an impartial jury of twelve free-hold.
€rs,” is held to be inoperative until statutory pro-
visions are;made to'giveit effect, and that until that
time the prior statute on the subject must govern,
Doddridge Suprs. v, Stout, 9 W. Va. 708, .

B0 in Arkansas a copstitutional provision that
compensation for a right of way *shall be ascer-
tained by a jury of twelve men in a court of record
astshall be prescribed by law™ is not self-execut-
ing and does not repeal ja statute providing forsa
commission of five men. Cairo & F. B, Co, v.
Trout, 8 Ark.17.

But in Ilinocis, on the other hand, it Is decided
that a constitutional prohibition against taking or
damaging private property for public vse without
just compensation to be ascertained by a jury “'as
ghall be prescribed by law™ is self-executing and
gunuls & statute providing for commissioners in
such cases. Peogle v. McRoberts, 62 11L 83; Kine v,
Defenbaugh, 64 T11, 291

And .that it also enpuls an act anthorizing the
entry upon land in sech cases before trial by jury.
Mitchell v. Illinois & St. 1. R, & Coal Co. 63 I1I. 286,

50 in Alabama a clause in a Covstitution express.
1y prohibiting the Genernl Assembly from depriv-
ing any person of an appeal from any preliminary
assesgioent of damages in condemnation proceed-
ings and declaring that the amount of damages in
all ‘cases of appea! “shall on demand of either
party be determined by a jury according to law,”
is so far self-executing as to entitle an appellanton
demand to a trial by jury on fappeal. Woodward
Iron Co. v. Cabaniss, 87 Ala. 825,

A constitutional provision that “all persons en-
titled to vote and hold office and none others shail
be eligible to sit a8 jurors” is not self-executing so

IL. R A,

a8 to prevent a valid Jury from being summoned
under a prior law making free-holders only eligi-
ble in the absence of any new statute. Chahoon
v. Com. 20 Gratt. 738.

Ezemptions may be regarded as prohibitions.

The constitutional exemption of a homestead
not exceeding a certain value is effective without
legislation. Beecher v. Baldy, 7 Mich. 488,

S0 a constitutional provision that “every home-
stead not exceeding eighty acres ... . ghall be
exempted fromeale . . . for any debt™is self-
executing. Miller v, 