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where due care has been used in selection of 
finch correspondent." The foregoing state
ment of the rule by lIr. Freeman is quoted 
with approval in First Nat. Bank v. Sprague, 
a4 Neb. 318, 15 L. R. A. 498, and the rule 
itself is adopted. 

In Guelich v. lVationalState Bank, 56 Iowa. 
434, 41 Am. Rep. 110, the ressons of the rule 
are stated as follows: "The course of busi
ness of defendant. and all other banks, is, in 
fluch cases, to make collections through cor· 
respondent.s. They do not undertake them
selves to collect the bills, but to intrust them 
to other banks at the place payment is to be 
made. The holder of the paper, having full 
notice of the course of business, must be held 
to assent thereto. He therefore authorizes the 
bank with whom he deals to do tIte work of 
col1ection through another bank. .• _ The 
bank receiving the paper becomes an agent of 
the depositor with authority to employ anoth
er bank to collect it. The second bank be
comes the subagent of the customer of the 
tlrst, for the reason that the customer author· 
izes the employment of such an agent to make 
the collection. The paper remains the prop
erty of the customer, and is collected for 
him; the party employed, with his assent, 
to make the collection, must therefore be 
regarded as his agent." 

In Daly v. -!1UtclleTS' "& D. Bank, 56 Uo. 
94, 7 Am. Rep. 663, the plaintiff was a 
depositor in the defendant's hank, and de· 
posi ted therein certain drafts in controversy 
in that case. The drafts were sent by the 
defendant to the Kational Dank of Vicks
burg. which the defendant believed trust
worthy. with directions to collect and remit. 
The VickSburg bank collected the money 
and kept it, and became insolvent, and it was 
held that the defendant was not liable for the 
loss. 

The foregoing cases are entirely in harmony 
with the decision of this court in .di}tna InlJ. 
On. v. Alton. Oity Bank, 25 III. 243. 79 Am. 
Dec. 328, in which it was held that, where 
a biU or Dote is received by a bank~for col
lection which renders its transmission to an· 
other place necessary, the bank discharges 
its duty by sending it in_ due season to a 
competent, reliable agent, with proper in· 
structions for its collection. There the legal 
holder of the bill indorsed and delivered it 
to the defendant bank for collection in the 
usual and regular course of banking business, 
Bnd the defendant bank on the same day in· 
dorsed and transmitted it for collection to 
certain bankers in St. Louis, }Iissonri. the 
proceeds of the bill, when collected, to be 
placed to the credit of the Alton bank. By 
the negligence of the correspondent bankers 
in failing to have the bill protested for non~ 
acceptance and to give notice of nonaccept
ance, the amount of the bill was lost, and it 
Was held that the defendant bank was not 
liable. In discnssing the Case the court 
said (p. 224): "'This presents the question 
wbHher the bank receiving such paper for 
collection is bound for the acts of its cor
respondents and is responsible for their 
negligence, or whether its undertaking reo 
quires anything more than that it should 
Use reasonable care and prudence in the selec-
29 L. R. A. . 

tion of a responsible' correspondent to whom 
it shall be intrusted. That a bank receiving 
such paper for that purpose in the usual 
course of business is bound to use ordinary 
and reasonable care in selecting an agent 
competent and responsible, there is no doubt, 
and a want of such precaution would clearly 
render them liable for conseqllent loss. It 
does not appear that there was any agreement 
on the part of the bank to become liable, at 
all events, for anv loss that might occur from 
the acts of its correspondents, and the law 
has imposed no such- liability. II See also 
DrOMrS' Bat. Bankv. Anglo-AmericanPk,q. &; 
p. 00. 117 IlL 100, 57 Am. Rep. 855; FabelU 
v. MeTMntile Bank. 23 Pick. 332, 34 Am. 
Dec. 59 ; Stacy v. IJane County Bank, 12 Wis. 
629; Citz'zen3' Bank v. HQ1J)elt, 8 ].Id. 530, 63 
Am. Dec. 714; Lawrence v. Stonington Bank, 
6 Conn. 521; TMrd ... Yat. Bank v. Vicksburg 
Bank, 61 ~Iiss. 112. 48 Am. Rep. 78; Bank 
of LouilJr:ille v. First J.'at. Bank, 8 Baxt. 101, 
35 Am. Rep. 691; Merchants' Bat. Bank v. 
Goodman, 109 Pa. 422, fi8 Am. Rep. ns; 
Hyde v. Planters' Bank, 17 La. Ann. 560, 36 
Am. Dec. 621; German .z,,""at. Bank v. BurnlJ, 
12 Colo. 539; Bank of Lindsborg v. Ober, 31 
Kan. 599: :Mechem, Agency, !§ 514-

In the light of these authorities it must be 
held that the First National Bank and the 
Bank ofXew Hanover, of Wilmington,North 
Carolina, were the agents of the plaintiff. 
and not (If the defendants, and that the losses 
resulting from their default must be borne 
by the plaintiff. and not by the defendants. 
. It appears, however, that on the 24th day 

of November, 1891. the First National Bank 
of Wilmington, after collecting the drafts 
forwarded to it, remitted to the defendants 
two drafts on the United States National 
Dank of the City of New York. aggregating 
$940.25, and failed and became insolvent 
the day following; that the defendants. on 
receipt of the drafts. not having recei ved in- . 
telligence of the fail ure of the drawer, placed 
the amount of the drafts to the credi t of the 
plaintiff and paid the same over to it, and 
that the money so paid has been retained by 
it; that the drafts themselves were '!m· 
mediately forwarded to New York for collec
tion, and were there dishonored and prote!tted. 
and that nothing was realized from them; 
that the defendants subsequently proved up 
their claim for the amount of the two drafts 
before the receiver of the First National Bank 
of Wilmington. and afterwards obtained from 
the receiver, by way of dividends on their 
claim, the sum of $625.92. They now claim, 
and have been permitted to recover by way 
of set· off, the difference between the amount 
of the dividends so received and the face of 
the drafts. This we think was proper. If 
the plaintiff had itself deposited these drafts 
with the defendants aod received Dayment of 
their amount, the drafts being at the time 
worthless by reason of the insolvency of the 
drawer, there can be no doubt that the de
fendants would have had the right to charge_ 
back and recover the amount of the loss from 
the plaintiff. They were in fact recei ved by 
the defendants from the First National Bank 
of Wilmington, which, for all the purposes 
of the transactions under con.sideratio~ is to 
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be regarded as the plaintiff's agent. The 
rights of the defendants would therefore 
seem to be the same as though the plaintiff 
had itself deposited the drafts with the de
fendants. 

Nor are we able to see that the case is at 
all affected by the circumstance that the de
fendants retained the drafts and proved up 
a claim for their amount before the receiver 
in their own name. They had paid the 
amount of the drafts to the plaintiff and until 
the money so paid was refunded to them they 
were entitled to hold the drafts. and collect 
in their own name and for their own benefit 
whatever could be collected from the estate 
of the insolvent drawer, of course crediting 
whatever they mi~ht be able to collect upon 
their claim against the plaintiff. 

We are of the opinion that the judgment 
is ful1y warranted by the facts appearing by 
the stipulation of the l'arties, and the Judg
ment of tluJ Appellate COUTt will t'teI'efor8 be 
affirmed. 

The facts are stated in tbe opinion. 
Me881'B. M. B. Loomis and r. S. Loomis. 

for appellant: 
The charter of the Wasbingtonian Home was 

8 valid exercise of legislative power and dis
cretion at the time it was granted, and was 00," 

repealed or annulled by separate section No. 
2 of the Constitution of 1870. 

&hall v. Ikncman. 62 Ill. 321; CO'tington v. 
East St. Louis, 78 Ill. 548; Chi~ago .:t L R. 
Co. v. Pinckney, 74 Ill. 277; Middleport v • 
..tEtna L. Ins. Co. 82 Ill. 562; Wright V. BifjllOp~ 
88 Ill. 302; Lippincott v. Pana, 92 Ill. 24; 
Cooley, Const. Lim. 6th ed. 77; Allbyer v. 
State, 10 Ohio St. 588; State v. Barbee, 3 Ind. 
258; E'lJans v. Phi1Upi, 117Pa. 226: Perkinsv. 
Board of Pollee, 41 La. AnD. 701; State v. 
TI,otnpson. 2 Kan. 432; Slack v. Maysrille &':' L. 
R. Co. 13 B .. Mon. 1; State v. Macon County 
Ct. 41 .Mo. 453; NeuJ Oentral Coal Co. v. 
George's Creek Coal &':' L 00. 37 Md. 557; Cass 
v. Dillon. 2 Ohid St. 607; Indiana County v_ 
A.qricultl1'1'al Soc. of Ind£ana County, 85 Pa. 
357; Allegheny County v_ Gtoson, 90 Pa. 397. 

The 1Vashingtonian Horne is not a private 
WASHL~GTONIAN H01\IE OF CHICAGO, corporation within the meaning of the consti-

Appt., tutional clause referred to. •. 
City of CHICAGQ et al. 

;Q.57 Ill. 414,) 

Chwrrgo, D. « Y. R. Co. v. Smith, 62 Dl. 
268, 14 Am. Rep. 99; Prettyman v. Tawrell 
County SUp1's. 19 Ill. 406, 71 Am. Dec. 2iiO; 
Firemen's Ben~ • ...:1&0. v. Lounsbury, 21 111. 
511, 74 Am. Dec. 115; Johnson v. Starle 

1. A corporation composed of private County, 24 Ill. 75; Perkins v. Lewis, 24 Ill. 
individuals. Dot restrained by law from con- 208; Butler v. Dunham, 27 TIL 474; Kdtlts
ductiog its business for private benefit, which burg v. Frick, 34 Ill. 405; Taylor v. ThomIA~on. 
does not report to and is not inspected by any 42 IlI_ 9; McLean County v. Humpl,reys, 104 
state officinl, elects its own mauagers without III. 378; Mlltlter v. Ottmca, 114 III 659; 
the state's app~oval. and by ~aw o~~ the state Wetherell v. Derine, 116 TIL 631~ Cook Coun(¥ 
D? .duty,:ls a pr:tv~te (;orpors.~lon.W1thin th.e .v.ro- v. Chicago Industrial &ltoolfar Girls, 125 IlL 
VISlO?~ Of. ~he I111n01s C~>DstJtu1lOn prohlb~tlDjf 540, 1 L. R. A... 437: Wagner v. Rock Island. 
:ulli~~~:.estrommakingdOnationstopnvl1te. 146 In. VJ9. 21 L. R. A. 519; Burd Orpllan 

rpo ...:18Jjlum v. Upper Darby Scll001 Dist. 90 Pa. 35; 
~. A statute requiring a coun~ a.nd /J:piscoprrl Academy v. Pldladelplda. 150 Pa. 

city to pay a. perce~ta.ge !J:t liquor 565' Philadelphia v. Masonie Home of Penn
license fees to a certam home lS repealed. I' . 160 P 572 23 L R. • 54- Do 
but not retrospectively repealed. by a COnBtitu- SlI -rOlUa, . a. , .. ~ 0; . no
tional provision prohibiting municipalities from 'WUh v. L'lbrary Co. of Pln1adelphla, 86~a. ~06: 
making donatiuns to 11 private corporation. J.llcDona1d v. MtUJ8achUJletts Gen. Bospltal, 120 

3. The provision of the constitntion ]o~as~. 432, 21 .Am. Rep. 529.; Gooch. v • ...1880-

prohibiting municIpalities from mak- cz.atlOn.(or. Rehef of ..d..'led Indlgen~ Females.l)C!.~ 
ing donations to prh-atecorporatlons is self- Ma!;s. 5<:18, 2 Porn. ~q. Jur: ~~ 1019-1O: ... ~: 
€ncuting. and operated as pnramonnt law from B.,hepherd's Fy)ld. v. )}jew Y~rk, 96 :N. Y. 1~1. 
the adoption of the CODstitution. .')peer v. Blm-rsm:1le Scltool Direc,~ors, ..,5_0 Pa. 1<10; 

4 .. A city doesnot,by an appropria.tion Brodhead v. J[llu:aukee, 19.1\ IS. 6_a, 88 Am. 
and paymento:t its revenue for many Dec. 711; Cooley, Const. LIm. 6th ed. pp. 559 
years in Violation or the con ... titution, estup et seq.. " 
i[:;elf to assen that it is prohibited in future Tb~ legls~ature, haVIng lD<;orpora!ed the 
from making such payment... WashIngtoman Home as a pubhc chanty, bad 

the right to endow it from the public treasury. 
(October n.l895J 

APPEAL by plaintiff from a judgment of 
the Circuit Court for Cook County dis

mi::sing a petition for a writ of mandamus to 
compel defendant to turn over to petitioner 
certain money derived from liquor licenses. 
..Affirmed. 

NOTE.-For not~ on tbe question when constitu
tiona1 provlSioDs are Eelf-€xecuting, see 1U.Ite to 
Willis v. St. Paul Sanitation Co. (lfinn.) 16 1.. it. A. 

= For state institutions as distinguished from 
private corporation.('"see note to State v. Board of 
Regents (Kan.) ante. 3'i8. 
29L.R.A. 

Sa1t]jer v. Alton, 4 Ill. 127; Mason v. n'at"t, 
15 TIl. 134; ]/unn v. Pe(}ple,69 lB. 80; HalC~ 
thorn v. Peqple, 109 TIl. 302, 50 Am. Rep. 610; 
Coles v. Jladison COUTlty, 1 IlL 120: People v~ 
Wren, 5 111. 269; Richland GJunty v. LIwrenc$ 
County, 12 ll1. 1; People v. POIl:er, 25 TIl. 1~7; 
1 Dill. !IUD. Corp. § 35: People v. J/ocn, 4llL 
125; Shaw v. De71rds, 10 TIl. 405; Gutzweller v • 
People, 14 111. 142; Dennis v. M'tynaTd~ 15 IlL 
477; Pt'ke County Comrs. v. State. 11 DI..21)'2~ 
Sangamon County Suprs. v. Sprt'ngfit:ld, 63Dl. 
66; Logan County Supra. v. Lincoln, 81 Ill. 
156; Harril v. Whitea£de County Supra. 105 
Ill. 445, 44 Am. Rep. 808; Marion Crnmty'v. 
Lear. 108 ill. 343; Firemen', Benn. ...:1880. v_ 

See also 33 L. R. A. 137, 554; 34 L. R. A. 393; 3S L. R. A. 591. 
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LQ1J.nMUry, 21 111. 511. 74 Am. Dec. 115; 
McLean County v. Humphreys, 104 TI1. 378. 

The le~lslation in question was a valid ex
ercise of the police power of the state. 

4 Cbitty's Bl Com. 162; Cooley. Const. Lim. 
203,704; Hau:tllO'rn v. People, supraJ' Dennehy 
v. CMcago.l2,O TIL 627; Wilson v. CMooga &n
itarg Dist. Trustees, 133 m. 4.43~ Marion 
County v. Lear. fiUpra,' Boston Beer qa. v. 
Ma8SacRuBetts, 97 U. 8. 25. 24 L. ed. 989; 
TlIOTpe v. Rutland &: B. R. (J(J, 27 Vt. 140, 62 
Am. Dec. 625; Donoghue v. Pl1.ilaifelpkla 
County. 2 Pa. 230; Kensington Com'}'s. v. PllU· 
adelplda Oounty. 13 Pa.76; Allegneny County 
,v. Gil;$on. 90 Pa. 397. 35 Am. Rep. 670; Dar. 
lingtrfn v. New York,31 N. Y. 164. 88 Am. 
Dec. 248; Elyv. Niagara County Sups. 36 N. 
Y. 297; Folsom Bros. T. New Orleam. 28 La. 
AnD. 936; 13tred v. Ne1~ Orlean8. B2 La. Ann. 
577~ Underhill v. Mancnester. 45 N. a- 215; 
Clladbourne v . .Neu/!astle~ 48 N. H. 196. 

A license is not a tax; therefore the decisions 
holding that a corporate tax cannot be per. 
verted from corporate purposes have no appli· 
cation. 

People v. Tlw1"ber. 13 TIl. 554; East St. Muts 
v. Wehl'ung, 46 Ill. 392j Lotingston v. Board 
of Trustees. 99 TIL ~64; East St. Loui8 v. Trus
tees of &lIools, 102 I1I. 499. 40 Am. Rep. 606; 
Oraw v . . Tolono, 96 Ill. 261, 36 Am. Rep. 143; 
Rtinois Mut. F. Ins. 00. v. Peon'a, 29 TIl. ]80; 
IJucat v. Chicago. 48 TIL 172, 95 Am. Dec. 529; 
Walker v. Springfield,94 TIl. 372; Gutzu:eller 
v. People. 14 Ill. 142; Pike County Comr,. v. 
State, 11 TIl. 202; llt'ddand County v. Laurence 
County, 12 Ill. 1; Firemen's BeneD. Auo. v. 
Loun8l;ury, 21ll1. 5Il, 74 Am. Dec. 115; Peo. 
pie v. Pmoer. 25 In. 187; Banga-mon County 
Suprs. v. Springfield, 68 Ill. 66 j Benetotent 
.AS80. of Pat"d Fire IJept. v. Farwell. 100 D1.197; 
IJennen.y v. ClIiMgo, 120 TIl. 627. 

The city consented to the appropriation of 
the fund in question to the Washingtonian 
Home. . 

Cldtngo. R. 1. &; P. R. Co. v. Joliet, 79 TIl. 
B9; Chicago, B. « Q. R. 00. v. Quin'1l. 13BIlI. 
498; People v. Salomon. 54- Ill. 41; People v. 
Farnham, 35 III 562: Baby v. CMeogo, 64 m. 
447; Martel v. East St. Louis, M III. 69; CM· 
rugo d: N. W. R. Co. v. West Cnicago Park Comrs. 
151 1lI. 204, 25 L. R. A. 300; Baoth v. Wile.~. 
102 ilL 106; &aring v. Butler, 69 TIl. 5';8; 
Cholsser v. People. 140 Ill. 21; Connett v. Old,· 
cago, 114 TIl. 239: Cairo &' St. L. R. Co. v. 
SjXll'ta, 77 Ill. 505; Ric1dand Countu v. Law· 
rente Count.l!,12 IlL 1; Peoplev. Logan County 
Suprs. 63 Ill. 374: Gaddi8 v. Rz'chland Count.'l. 
92 Ill. 119: OUJnt1"8 of Lands v. People,U3 TIl. 
296; Struss87 v. Ft.1VaY116, 100 Ind. 431; Val. 
paraiso v. Gardner, 97 Ind. 1. 49 Am. Rep. 
416; People v. J/(lynard. 15'-l\Iicb. 470; People 
v. Lothrop. 24 l\.1ich. 235; Rumsey v. People, 
19 N. Y. 41; Lanning v. Carpenter, 20 N. 
Y.447. 

Jlr. S. P. Shope, with YeS87's. Harry 
Rubens and Sigmund Zeisler. for ap· 
pelJee: 

The Washingtonian Home is a private cor· 
poratioD. 

-Morawetz, Priv. Corp. 2d ed, § 3; Dart
mouth College Trustus v. lrQ<)dward. 17 U. S. 4 
Wheat. 518. 4 1.. ed. 6"29; Rundle v. IJelall:a1'e 
~ R. Canal, 1 Wall Jr. 290; Sweatt v. Boston, 
29 L. R. A. 

H. «E. R. 00. 3 Cliff. 339; Waterman. Corp. 
§ 17; Loutsdlle v. Loubmitle Unir:eraity Trua-. 
teea, 15 B. Mon. 642; People v. McAdams. SZ 
TIl. 356; Clea1:eland v. Stewart, 3 Ga. 291; 
",. alker, American Law, 7th ed. 226, 227; 
Harward v. St. Clair &: M. Letee &: D. Co. 51 
Ill. 130; Harward v. People, 51 TIL 138; Hessler 
v. Drainage Comra. 53111. 105. 

The Constitution of 1870 repealed section 7 
of the Washingtonian Home Act. 

Phillips v. QUiCk. 63 Ill. 445; People v. May
nard. 14 Ill. 419; Billa v. CMcago. 60 TIl. 86; 
Chance v . .Marton County, 64 In. 66; Concoril 
v. Port-sl1umt!t &1). Bank. 92 U. S. 625, 23 L. 
ed. 628; Cook County v. C1I.ieago industria! 
&hOQlfor Girls, 125ll1. 540, I L. R. A.. 437. 

The legislature is powerless to impose a tax 
upon a city without irs CODsent. A law creat· 
ing a corporate debt without the consent of the 
muniCipality is unconstitutional. 

Marshall v. Silliman, 61 TI1. 218; Cli.ois8e'7 v. 
People, 140 TIl. 21; Chicago, B. « Q. R. Cl>. v. 
Aurora. 99 m. 205. 

The elements of an estoppel against the city 
are entirely wanting. . 

Logan (Jounty Suprs. v. Lintoln, 81111.156; 
Bigelow. Estoppel,4th ed. p. 445; 7 Am. & 
Eng. Encyclop. Law. pp. 17. 18: CMcago. R. 
1. &: P. R. Co. v. Joliet, 79 TIL 40; Chicago & 
No W. R. 00. v. Pe<pie, 91 lll, 251. 

Craig. (]h. J .• delivered the opinion of 
the court: 

This was a petition for mandamus brought 
by the Washingtonian Home of Chical!o 
against the city of Chicago to compel the 
city to pay to the petitioner $~5.000.-10 
ner cent of moneys received for licenses 
granted by the city for the right or privilege 
to sell spirituous liquors from January I, 
1893. to April I, 1894. To the petition the 
city of Chicago interposed a general de· 
murrer, which the court sutained. and the 
petition was dismissed. To reverse the judg· 
ment of the circuit court the petitioner ap· 
pealed. 

The petitioner is a corporation organized 
under an act of the 1egislature approved Feb· 
mary 16. 1867. That act was set out in the 
petition, sections 1 and 2 of which are as 
fol1ows: 

"Sec. 1. Be it enacted by the people of 
the state of 111inois. represented in the gen· 
eral assembly. that the Washingtonian Home 
Association of Chicago is hereby created, and 
declared to be a body corporate and pol itic, 
under the name of' The Washingtonian Home 
of Chicago.' with pOWf'f to sue and be sued, 
plead and be impleaded. contract and be con· 
tracted with; to take. by girt, grant. devise 
or otherwise. property. real, personal and 
mixed, and the same tohold, use. lease, con· 
vey mortgage and otherwise dispose of, for 
the 'purposes hereinafter mentioned; to adopt 
and use a corporate seal. and alter the same 
at pleasure; also to erect and maintain such 
buildings and other fixtures and conveniences 
as may be deemed requisite or necessary for 
the purposes of this corporation. 

"Sec. 2. The object of this incorporation 
shaJ1 be the founding and maintenance of an 
institution for the care. cure. and rec1am&~ 
tion of inebriates." 
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Section 3 authorized the corporation to 
adopt such by-laws for the management of 
the institution as it thought proper. 

Sections 4 and 5 are as follows: 
. "Sec. 4. Fifteen of the directors of said 

home, to be selected by lot. shall hold their 
office until the third Monday of January, A. 
D. 1869, and the remaining fift-een until the 
third Monday of January, A. D. 1871; and 
on the second Monday of January, A. D. 1869, 
and biennia.lIy thereafter, said corporation 
shall elect successors in place of those whose 
term of office shall expire the ].fonday there
after, who shall. respectively. hold their of
fices for two years, and until their successors 
shall have been elected; and in case of re
moval. death. or resignation of anyone or 
more of said directors or their successors be
fore the expiration of their term or office. 
their place may be filled by said remaining 
directors; and_ such person or persons shall 
hold their office until the next biennial elec
tion. Seven of said directors shall consti
tute a quorum for the transaction of busi
ness. 

"Sec. 5. AJ1y person sentenced by the au
thorities of the city of Chicago to the Bride
well or house of correction for intemperance. 
drunkenness. or for any mi~demeanor caused 
thereby, may, with the consent of the proper 
officers of said home, "be received and' de
tainea as an inmate of said home in lieu of 
the Bridewell or house of correction, until 
the expiration of such sentence; and when 
any such person has been committed to the 
city Bridewell or house of correction for any 
such misdemeanor caused by intoxication or 
for drunkenness, either justice of the police 
,court may, with the consent aforesaid, cause 
him to be transferred to said home" for the 
unexpired term of sentence. 11 

Section 7 provides: " 
"Sec. 7. It shall be the duty of the treas

urer of the county of Cook and the treasurer 
of the city of Chicago, or of the officers of 
either into whose hands the same may come 
or be paid, to pay over to said corporation 
in quarterly installments. for the support 
and maintenance of said institution, 10 per 
cent of all moneys received for all licenses 
granted by authority of said county (lr city 
for the right or privilege to vend or sell spir
ituous. vinous, or fermented liquors within 
the said county -of Cook and city of Chi
cago." 

Section 7 was amended by an act in force 
July 1, 1883, providing that in no case shall 
the sum so paid for or during any ODe year 
exceed $20,000. 

It is alleged in the petition that, immedi
ately after the act went into effect. petitioner 
perfected its organization. and at once pro
ceeded to carry out the objects of its incor
poration, and has continued its organization 
and continued to carry out the objects of its 
organization; that, since its organization up 
to the present time, petitioner has cared:for 
and treated in its said institution not less than 
18,000 inebriates, large numbers of whom 
have, by reason of such care and treatmcnt. 
been cured and reclaimed from their unfor. 
tunate habits of dl:unkenness and inebriety. 

That, of the above numLer of inebri-
29L.RA. 

ates so cared for and treated by petition
er tlS aforesaid, a lars:e Dumber, to wit, 
about 3,865 thereof, were persons sentenced 
by the authorities of said city of Chica
go to the Bridewell or house of correction 
of said city, for intemperance, drunkenness, 
or for misdemeanors caused thereby, who. 
with the consent of the proper a\lthorities of 
said home. were received and maintained as 
inmates of the home in lieu of the Bridewell 
until the expiration of such sentence. It is 
also alleged in the petition that from the time 
of petitioner's organization until July 1. 
1883, the treasurer of the city of Chicago paid 
to it, in quarterly installments, for its 
support and maintenance, 10 per cent of all 
moneys received for licenses to sell spirituous 
liquors within the city. That after the 
said amendatory act went into force, to wit, 
after July 1. 1883, the treasurer of the said 
city of Chicago continued to pay over to pe. 
titioner. in the manner hereinbefore stated, 
in quarterly installments, for the support 
and maintenance of its aforesaid institUtion, 
10 per cent of all moneys received by him 
as such treasurer as aforesaid for all licenses 
granted by authority of said city of Chicago, 
not exceeding $20,000 in anyone year, up 
to and inclUding the quarterly installment 
due on the 1st day of January, 1893. That 
since January -1, 1893, the city treasurer has 
refused to make any payments. 

It is claimed on behalf of the city of Chi
cago that section 7 of the Act of 1867, which 
requires the city to pay to the home 10 per 
cent of all moneys received for licenses to 
sell spirituous liqnors. and the amendatory 
Act of 1883, whereby the amount was limited 
to $20,000 per annum, are unconstituti(lnal 
and void; that the section and amendment 
violate that clause of the Constitution of 1870 
which reads as fol1ows: "No county, city. 
town, township, or other municipality shall, 
ever become subscriber to the capital stock of 
any ra.ilroad or private corporatiun, or make 
donation to. or loan its credit in aid of such 
corporation: Provided, however, that the 
adoption of this article sha11 not be construed 
as affecting the right of any such muniCipal
ity to make such subscriptions where the same 
had been authorized, under existing laws. 
by a vote of the people of such municipali
ties prior to such adoption." It will be 
observed that this provision of the con
stitution prohibits .cities and other munic
ipal corporations from making donations or 
loaning their credit in aid of any private cor
poration; and the first question t.Q be consid
ered is whether the Washingtonian Home is 
a private corporation, withIn the meaniag 
of the constitution. As has been seen, the 
2d section of the Act creating the home de· 
clares the object of the corporation to be 
the founding and maintenance of an"institu
tion for the care, cure, and reclamation of 
inebriates. The charter contains nothing 
prohibiting the corporation from making 
such charges for the care or cure of patients 
as it may think best; but, on the other hand, 
section 3 confers the power to adopt such by
laws as it may think proper for the manage
ment of its business. The charter does not 
specify who the incorporators shall be. but 
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the 1st section of the charter declares the involve some private interests; but, strictly 
Washingtonian Home Association of Chicago speaking, public corporations are such only 
to be a body corporate and polltic. Wbo as are founded by the government, for pub~ 
constituted the association or what was the lie purposes, whc:re the whole interests be
(Juatification of members when it was created long also to the government. If, therefore. 
-a corporation is not disclosed by this I;ecorct. the foundation be private, thougb under the 
:Section 4 provides that fifteen directors. to charter of the government, the corporation is 
be selected by lot, sha1l hold office until the private. however extensive the uses may be 
third Monday of January. 1869. and the re- to which it is devoted, either by the bounty 
maining fifteen until the third .Monday of of the founder, or the nature and objects of 
.January, 1871; but the act is silent as to who the institution. For instance. a bank created 
.shall elect the first bOard of directors. The by the government for its own uses, whose 
act nowhere prescribes how any person can stock is exclusively owned by the gonrn. 
become a member of the corporation, nor is ment, is in the strictest sense, a public cor
there any provision in regard to the salary of poration. So an hospital created and endowed 
<)fficers or directors. So far as appears, the by the government for general charity. But 
persons who composed the \Vashingtonian a bank who§C stock is owned by private per
Home Association of Chicago when the act sons is a private corporation, although it is 
was passed were clothed with corporate pow- erected by the government, and its objects 
er, under which they might transact the busi- and operations partake of a public nature. 
l1ess rr:entioned in the act for their own pri- The same doctrine may be affirmed of insur
vate benefit. At all events. no state control ance. canal, btidge, and turnpike companies. 
<)ver the institution is provided for, nor has In all these cases the uses may, in a certain 
Chicago or Cook county any voice in its con- scnse, be called public, but the corporations 
trol or managf:'ment. The corporation has the are private,-as much so, indeed, as if the 
right to acquire and hold property, both real franchises were Tested in 8. single person, 
.and personal, but the state bas no voice in This reasoning applies in its full force toelee
the management or control of the property mosynary corporations. An hospital founded 
thus acquired, or in the mode Of manner in by a private benefactor is, in point of law. 
which the institution shall be managed or a private corporation, although dedicated by 
conducted. The act makes no provision for its charter to general charity. So a colIe,ge 
any report to be made by the institution to founded and endowed in the same manner, 
the state or any of its officials. Indeed, no although, btdng for the promotion of learn· 
provision whatever is made for an inspection ing and piety, it may extend its charity to 
.of visitation of the institution in behalf of scholars from every class il! the community, 
the state or by any state officer, but the entire and thus acquire the character of a public 
supervision and control seem, under the char- institution. This is the unequivocal doc. 
ter, to be intrusted to private ilidividuals. trine of the authorities; and cannot be shaken 
Ncr officer or manager of the corporation is !:tnt by undermining the most solid founda~ 
~lected by the people or appoint-ed by the tions of the common law ..•. When the cor
stat-e. The institutiop owes no duty to the poration is said,at the bar,to be pUblic, it is 
public or the state. not merely meant that the whole community 

Is such a corpomtion a public one. or is it may be the proper objects of the bounty. but 
3. pri vate corporation, wituin the meaning of that the government have the sole right. 8S 
the constitution? A brief reference to a. few trustees of the public interests, W regulate. 
authorities will demonstrate, as we think, contro}' and direct the corporation, and its 
that the corporation is a private one. .Mora- funds and its franchises, at its own good 
wetz, Priv. Corp .. 2d ed. ~ 3, says: "By will and pleasure." "lfaterman, Corp. § 17, 
81?other classification corporations 11ave been says: "A corpOration is private when the 
Qlvided into public corporati(lns a.l'ld private whole interest does not belong to the govem~ 
corporations. The difference between these ment, or the corporation is not created for 
two classes of corporations is radical. and the administration of political or municipal 
be.nce they are in many instances governed by power. A chartered religious society is a 
WIdely different principles of Jaw. Private private corporation. A corporation may be 
-corporations are associations formed bv the private and yet the charter contain provisions 
vol untary agreement of their members: such of a purely public character introduced solely 
.as banking, railroad, and manufacturing for the public gOOll, and as a general police 
-Companies. Public corporations are not regulation of the state." See also Loui~cill(J 
-yoluntary associations at all, and there v. UJuisrz'lle Unirersity Truttfees, 15 B. ~ron. 
IS no contractual relation between the corpo- 642; People v. JJlcAdams. 82 III. 356; Cleate
ntors who compose them; they are merely land v. Steu:art, 3 Ga. 283. Under the rule 
government institutions, created by Jaw for declared in the authorities .cited, it is plain 
the administration of the publ ie affairs of the that the Washingtonian Home is nothing 
-community. States, counties, and munici- more than 8. private corporation. 
palities are examples ot public corporations. " The Constitntion of 18:18 contained no pro
In Dartnumth College Trustees v. Woodward, vision prohibiting cities from making dona-
17 U. S. 4 Wheat. 668, 4 L. ed. 667, Justice tions to private corporations, and, if the leg- . 
Story, in pointing out the distinction be- islature conferred the power upon cities, no 
!Ween private and pubJic corporations. said: reason is perceived why that power might 

PUblic corporations are generally esteemed not be exercised. But conceding that sec
Such as exist for public purposes only, such tion 7 of the Act of lR67, .under whicb the 
~ towns. cities. parishes. and counties; and Washingtonian Home was Incorporated, was 
IQ lIlany respects they are 50, although the.v constitutional when enacted, the question 
.~aA. U 
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then arises how tha.t act was affected by the 
constitutional provision of 1870, which pro
hibits cities from making donations to pri
vate corporations. It will be observed that 
the act does not authorize the city to make a 
contract with the borne under which persons 
sentenced to the Bridewell for intemperance, 
drunkenness, or for any misdemeanor caused 
thereby, may be taken into the home, and 
retained for such time as they may have been 
sentenced for treatment or for any other pur
pose; but tbe act. by its terms, is mandatory 
on the city. and compels it to pay over $2U,-
000 per annum in quarterly installments to 
the horne for ita support and maintenance. 
The petition for mandamus is not predicated 
on any contract existing between the city and 
the borne, but the right to require the pay
ment of the fund is predicated on the provi
sions of the Act of 1867, and upon those pro
Visions alone. It is set out in the petition 
that during the years 1892 &Dei 1893, and up 
to the time the petition was filed, in 1894, 
the amount received by the city from licenses 
has not been less than $2,000,000 per annum, 
so that 10 per cent received for Jicenses each 
year is far in excess of $20,000, so that the 
nmount the home seeks to compel the city to 
pay over has become a fixed and defini te sum; 
anti it is a matter of no moment whether the 
money demanded by the home comes from Ii· 
qUOt licenses received by the city. into its 
treasury, or from funds in the treasury raised 
by taxation. Under the Act of 1867, the city 
Was required to pay over to the home each 
year, from its revenues derived from liquor 
licenses, lu per cent of the amount recei ved, 
not exceeding $20,000, for the support and 
maintenance of that institution. This was 
required as a donation. By the terms of the 
section of the constitution, ,upra, such do
nation was prohibited; and, whatever may 
have been the obligation imposed upon the 
city by the Act of 1867 before the Constitu
tion of 1870, was adopted, after the adoption 
of the constitution the city had no power or 
authority to donate any of its revenues de
rived from liquor licenses or from any other 
source to a private corporat.ion. It declares: 
~Ko county, city. town, etc., shall ever be
come subscriber to the capital stock of any 
railroad or private corporation, or make do
nation to or loan its credit in aid of such 
corporation." Tbis proviSion of the constitu
tion required no legislation to place it in full 
force and effect. It was, like some other 
provisions of the constitution, self-executing, 
aLd o[Jerated :1S Ii. paramount law from the 
time the constitution was adopted by the peo
ple. Pldllips v. Quick, 63 Ill. 445; Hillll ,v. 
Chicago, 60 Ill. 86; Chance v. Jlarion County, 
64 Ill. 66. "In the case first cited. it is said: 
~ But it may be said that constitutional pro
visions require legislation to carry them into 
effect. This is true in many cases, but not 
in all, as will occur to every person on a 
moment's reflection. In cases where its pro
visions are negative or prohibitory in their 
character, they execute themselves. Where 
that instrument limits the powel" of either of 
the departments of the government, or where 
it prohibits thl" performance of any act by 
an officer or person, no one would contend that 
29 L. R. A. 

the power might be exercised or the act per
formed. until prohibited by the generalassem
bly. The constitution undeniably has as 
much vigor in prohibiting the exercise of 
power or the performance of an act as the gen
eral assembly. That body could add to the 
prohibition penalties and forfeitures if the 
constitutional prohibition should be disre..: 
garded, but the prohibited act would, never
theless, be void. Where the constitution re
quires the performance of an act, hut provides 
nei ther officers, the ml!ans, or the mode in 
which the act shall be performed, in such a. 
case there is DO other means of carrying such 
a provision into effect but by appropriate 
legislation. In such cases the constitution 
does not execute such provisions. That in
strument, all will concede, may repeal, and 
does repeal, laws which are repugnant to its 
provisions. The very first section of the 
schedule declares that all laws in force at. 
tbe adoption of the constitution, and not in
consistent with its provisions, shall continue 
to be as valid as if the cunstitution had not 
been adopted. This, by implication, says 
that 8,11 t.hat conflict therewith shaH be in
valid and of no force. In fact, this provision 
preserves rights of the state and of individ
uals tbat would have otherwise been lost. 
The understanding with all persons is that. 
a law passed either before or after the adop
tion of the constitution which is repugnant 
to its provisions must be held to be of no 
valid force, aDl.I precisely as if it had been 
repeaJed before the performance of the act .... 
This question is discussed in Cook County v_ 
Chir:ago Industrial Sclwol, 1:!5 Ill. 540, 1 L. R. 
A. 437, SIi.d, among other things, it is there 
said (566): ~ If, on the one side, a statute 
directs the county board to pay money to a 
school which appears, not On the face of the 
statute, but from outside proof, to be con
trolled by a church, and iI, on the other side~ 
tbe constitution, in a eelf-executintr provi
sion, directs the county board Dot- to pay 
money to euch a school, which direction is 
to be followed? We answer, unhesitatingly. 
the Jatter. When the constitution says, 'Yoll 
must not pay,' it must be obeyed in prefer· 
ence to a statute which says, 'You must pay.·" 
.A,.nd this is true, not only where the statute 
on its face is in conflict with the constitu
tional provision, but also in a case where an 
attempt to appJy the statute to a gi ven state 
of facts gives rise to a violatiou of such pro
vision. 'Ve arc therefore of the opinion that, 
upon the facts of this case, the Act of .May 
28, 1879, imposes no obligation upon the 
county of Cook which is superior to its obli
gation to obey section 3 of article 8 of the 
Constitution." We do not think the consti
tution operated retrospectively. Under sec
tion 7 of the Act of 1867, the city was au
thorized to make an anDual donation to the 
home; but. npon the adoption of the Consti
tution in 1870, all cities were thereafter pro
hibited from making donations to a private 
corporJl.tion. The donations made prior ta
the adoption of the const.itution remained un
affected, but donations after that time were 
prOhibited. 

But it is insisted in the argument that at 
the city paid over this ~und quarterly for. 
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period of over twenty years, as required by, 
section 7 of the Act, and as the payment was 
recognized each year in the annual appropria
tion ordinances of the city, and as the city 
has received a substantial benefit each year 
in return, the city is bound by its ratifica
tion of the act, and is now estopped from 
denying its constitutionality. By the adop
tion of the Constitution in 1870, the 7th 
section of the Act of 1867 was repealed, and 
from that time it was nugatory; and the lact 
that the officers of the city for twenty-two 
years paid over to the home annually a por
tion of the revenue of the city. in violation 
of Jaw, could not work an estoppel on the 
city; nor did the fact that the city council 
annually, in its appropriation ordinances, 
recognized and made provision for_the pay· 
ment of the fund to the home, estop the city 
from refusing pavment at nny time it migbt 
elect to do so. ~The revenues of the city of 
Chicago ariSing from licenses, from taxation, 
snd from a.ll other sources a.re owned by the 
city, and held by it in trust to be used for 
corporate purposes which are lawful, and 
the revenues of a city' cannot be diverted to 
any other purpose. The revenues of a c!ty 
cannot be donated by the officers of the CIty 
or by the city council to any person they 
may think entitled. to the sallie j but, on the 
other band, such revenues can only be 
paid out or appropriated by the city coun· 
eil or its officers in the manner and for the 
purposes authorized bylaw. Where the law· 
ful power does not exist, the payment is un
authorized and void, and the city win lose 
no rights where the moneY has been unlaw
fully paid out by its officers. The city hav
ing no power to pay over its revenues to the 
home, the fact of payment for- a series of 
vears will not estop it. In Logan Ov-untll 
"Suprs. v. LincJln, 81 Ill. 156, in speaking in 
reg-ard to estoppel in pais, it is said (159): 
"Before the doctrine of estoppel can be in
voked, there must have been some positive 
acts by t.he municipal officers which may 
have induced the action of the adverse party, 
and where it would be inequitable to permit 
the corporation to ·stultify itself by retract· 
ing What its officers had done.17 An estop:pel 
by matter in l}aiiJ may be defined as an 1.0-
disputable admission, arising from the CIr
cumstance that the party cl.aiming the ben
efit of it bas while actin~ in good faith, 
been induced:by the voluntary. int.ell.igent 
action of the party against whom It IS al· 
leged, to change his _position. Bigelow, 
Estoppel, 2d ed. p. 34;). "The other party 
must have been induced to act upon the rep
resentation or concealment. His action must 
have been of a character to result in substan· 
tial prejudice, were he not permitted to rely 
on the estoppel. 17 7 Am. & Eng. Encyclop. 
Law, pp. 17. 18. Here, so far as appears, 
the home was not induced to change its posi· 
tion, Dor was it induced to do or not do any
thing on account of the pavments which were 
aDnual1y made by the CIty of Chic~go diff~r
ent from what it would have done If the CIty 
bad never made any payments. 

The judgment will be affi1·mtrJ. 
29 L. R. A. 

See also 44 L. R. A. 5GI. 

Ira BARCHARD et al., Appl •• , 
•• 

Josephine KOHN. 

a57 I1L li~.) 

NOTE..-Qn the general subject of ejection of 
remedies. see nlltes to Mills v. Pflrkhunot (N. YJ 13-
L. R. A. i1'l; CroSdman v. Universal RuhberCo. (N. 
Y.)13L. R. A.91; Terry~. MUD,!ler(N. Y.}S L. R.A. 
216' Conrow v. Little (N. Y.) 5 1.. R. A. 693; Fowler 
v. Bowery Sav. Bank tN. YJ 4L.R.A.l~ 
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made by thst court certiIying that the cause 
involves questions of law of such importance 
on account of col1ateral interests involved 
that it should be passed upon by the supreme 
court. The case is brought bere by appeal 
from the judgment of thE:: appellate COUft. 

The material facts necessary to present 
the question invol-ved are as follows: The 
chattel mortgage was given to secure twenty
nine notes executed bv William Kohn to 
Borrmann, dated .June i6. 1890, twenty-eight 
of which were each for $100, payable weekly 
thereafter, and the twenty-ninth was for 

. $200, payable on March 1, 1891; so tbat all 
the notes had been due for some two weeks 
before the levy of the executions hereinafter 
named. The mortgage was Dot recorded 
until July 26, 1891, long after the present 
trespass suit was begun. On lIarch 18, 1891, 
the mortgagor, William Kahn, executed two 
judgment notes,-one for $98.52, to D. Lieb· 
man, and one for $231.27, to A. Lewin & 
Sons. On the next day, . March 19, 1891, 
judgments were entered up upon these notes, 
ilnd executions issued and placed in the 
sheriff's hands, the sheriff receiving the 
Lewin execution at 10 :55 A. !1. and the Lieb
man execution at 11 A. 11-1. of that day .. On 
the same day the appellant Borrmann, learn· 
ing of these judgments, caused judgment 
for $2,000 to be entered up upon eighteen 
of the notes secured by his chattel mort
gage then remaining unpaid, and executiun 
to be issued thereon, the sheriff receiving 
said execution at 4 o'clock in the afternoon of 
March 19, 1891. On the same day, and in the 
order in which they came to the hands of the 
sberiff, the three executions were levied upon 
the property included in the chattel mort· 
gage .• The next day, Kohn, the judgment 
debtor, presented a schedule, and asked to 
have his legal exemptions set off to him out 
of the property levied upon under the pro
visions of the exemption law of this state. 
1 Starr & C. Anno. Stat. p. 1112, cbap. 52. 
~ 14. Appraisers were appointed, and on 
:March 26, 1891, Kohn selected, and there was 
set off to him as exempt, property to the 
amount of $400, being a part of the property 
covered by the chattel mortgage. Subse· 
quently the balance of the property levied 
upon, after taking out the exemptions, was 
sold under the executions, and out of the pro
ceeds of the sale the Lewin and Liebman ex
ecutions were paid in full, aDd the remainder 
of the proceeds was, on llarch 30, 1891, ap
plied upon the execution of the appellant 
Bo:rDlann, leaving still due to him upon his 
judgment about $950. It is claimed by ap· 
pel1eethatherhusband, WillismKohn, owed 
her $250 when the executions were levi.ed; 
that he paid $100 of this amount to her on 
March 19, 1891, and in payment of the reo 
mainin~ $150 turned over the exempt prop
erty, amounting to about $400, to herby first 
transferring it to one Adolph Cohen, who, on 
or about ].Iarch 26, 1891. transferred it back 
to appellep. All instructions asked by the 
defendants submitting to the jury the ques
tion whether the property real1y belonged to 
the plaintiff were refused. It was this ex
empt property ~ich the appellants took 
under the mortgage on April 13, 1891, for 
29 1-10 R. A.. 

the purpose of satisfying pro tanto the $950 
remaining due thereon, and which was sold, 
after the gi ving and posting of notice as re
quired by the mortgage, at public auction, 
on May 2, 1891, as alleged jn the pleas. 

Mr. Jesse Holdom for appellants. 
Mes"s. Moran, Kraus & Mayer, for 

appellee: 
Under the law of this state. a chattel mort

gage is but a conditional sale, and when the 
mortgagor fails to perform the condition, the 
title to the mortgaged property, so far as it is 
held by the mortgagor, vests in the mortgagee. 

Rldnes v. Phelps, 8 TIL 455; Pike V. (}Ql'Din, 
67 IlL 227; D'U1fee v. GrlltneU. 69111. 371. 

The levy of the execution upon the mort
gaged property on Apri119, 1891, seven weeks 
after default had been made in the payment of 
the last note secured under the mortgage~ was 
pursuing a course which was neither concnr
rent nor- consistent with the assertion of any 
right under the mortgage. 

Ewns v. Warren, 122 Mass.. 303; Buck v. 
Ingersoll, 11 )Iet. 226: 8/cett v. Brown,5 Pick. 
178; Legg v. Willard. 17 Pick. 140, 28 Am. 
Dec. 282: Libby v. CUShman, 29 Me. 429: 
Wltitney v. Farrar, 51 lIe. 418; Kimball V. 
Marshall. 8 N. H. 291; Haynes v. Sanborn, 43 
N. H. 429; Dyckmat. v. ooatson, 39 Minn. 
132; 

If one holding goods in pledge in the hands 
of an agent attach them for the same debt se
cured by the pledge. be thereby relinquishes 
tbe lien of his pledge. 

Jones, Pledges, ~ 600; Jones, Chat. 1tIortg. 
§ 565; Butler v. llliller, 1 N. Y. 496; Hanchett 
V. Rirerda18 DistifleryJ Co. 15 Ill. App. 57. 

Where a mortg8geepermit~ the mOltgagor to 
remain in possession until long afler the ma
turity of the mortgage debt, a pUIcbuser who 
buys the property from the mortgagor will 
hold it as against the mortgagee. even though 
said purchaser had actual notice of the mort
gage. 

Lemen v. Robinson, 59 Ill. 115; McDO'u:ell v. 
Stewart. 83 III 5~8; Bage v. Brouminu. 51 Ill. 
217; Frank v. Miner, 50 Ill. 444-

Magruder, J., delivered the opinion-of 
the COUIt; 

The qnestion in the case is whether the ap
pellant Borrmann, mortgagee in the chattel 
mortgage, had a right to take possession 
under his mortgage of the goods set off as ex
empt to William Kohn, the judgment debtor 
and mortgagor, or whether, by taking judg
ment upon the notes secured by the mortgage, 
and levying the execution issued thereon 
upon the mortgaged property, and allowing 
a part of the proceeds of the sale made under 
the executions to be applied upon the judg
ment, he thereby waived bis right to proceed 
under his mortgage against the portion of the 
mortga.ged property not sold under the execu
tions, and set off as exempt to the judgment 
debtor. The question arises out of the rul
jng of the trial court exc1urliDlZ' the chattel 
mortgage when offered by the defendants as 
3. justification of the alleged trespass, and ad
mitting it only in mitigation of damages, 
and also out of the action of the court in in
structing the jury that as a matter of law the 
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chattel mortgage did not justify the defend-r tiOD subject to the mortgage lien. The case 
ants in seizing the goods in-question. As of Howard v. Parka, 1 Tex. Civ. App. fi03. 
the mortgage was not recorded. and provided follows the case of Byram v. Stout, supra. 
for the sale of the goods mortgaged in the holding that a mortgage lien upon personal 
ordinarv course of business, it was void as property is not waived by suiu"l'" out an at. 
to creditors, but it was good as between the tachment upon the debt secured by the mort
parties to it. Gregg v. Sanford, 24111. 17, 76 gage. and that in Texas a chattel mortgage 
Am. Dec. 719; FMtJst v. Tinkham, 29 Ill. 141; has the effect of a lien on the property_ 
McDowell v. Stewart, 83 Ill. 538; Jones, There can be no doubt that the ciJattel 
lIong. 4th ed. ~ 138; Greenebaum v. Wheeler, mortgage act of Illinois recognizes a Jien as 
90 Ill. 296; William Deering & Co. v. Wash· existing under the mortgage upon the prop. 
burn, 141 Ill. 153. erty mortgaged. Section 1 thereof speaks of 
Th~ main case which holds that an attach· a mortgage. trust deed, or other conveyance 

ment of the mortgaged property by the mort· of personal property" having the effect of a 
gagee for the mortgage debt is a waiver of his mortgage or lien upon su<:h property." 2 
lien under the mortgage is Eums v. Warren, Stur & C. Anno. Stat. p. 1630. We have 
122l\1ass. 303. The uecision in that case was held that a court of equity has jurisdiction 
plaeed upon the ground substantially that to foreclose a chattel mort.l{age. McC.wley 
the Jiens created by mortgage and by attach. v. Rogers, 104 Ill. 578; Dupuy v. Gibson, 36 
ment upon the same property are essentially Ill. 197 ~ Gaar v. Hurd. 92 Ill. 315. A bill 
different. and cannot coexist, for the reason in equity ~ould not be :filed to foreclose such 
that under the "Massachusetts statutes the a mortgag-e, unless a lien was thereby con
equity of redemption of personal property is ferred which could be enforced against the 
not subject ttl attachment, and hence, if the property. If, therefore, an attachment of the 
mortgagee causes an attachment to issue mortgaged property in a suit upon the deM 
against the mortgaged property. it is a waiver secured by the chattel mortgage is Dot a 
of the mortgage lien. The cases which hoM waiver of the right to proceed under the mort
that the attachment operated as 8 waiver of gage where the mortgage is a lien upon the 
the plaintiff's rights under the mortgage do property, such an attachment will not be 8 

so upon the general grounds that a person waiver in this state when the subsequent pro. 
cannot avail himself of inconsistent remedies ceeding, begun to enforce the mortgage. is a 
in relation to the same matter, and, having bill in equity to foreclose. In such case there 
chosen and <.'Snied into effect one remedy, he is no inconsistency between the two remedies, 
cannot resort to a different one, involving a as both certainly recognize the mortgagor as 
repUdiation of the groundg upon which the owner. Where a chattel mortgage is properly 
first one was based; that the suit on the mort- acknowledged and recorded. a third person, 
gage and the attachment suit were inconsist- who is a creditor of the mortgagor, may levy 
ent. because the one proceeds upon the ground an attachment or an execution upon the prop
that the mortgagee is the owner of the prop- erty in the possession of the mortgagor sub
erty. and the other upon the ground that the ject to the mortgage. Beaclt v. De'I'b:lJ, 19111. 
mort.!ragor thereof is owner; that when the 617; Pike v. Colvin, 67 111. 227; lJu.rfee v. 
debt matured the mortgagee had the right to GN:nnell, 69 111. 371. We have also held 
take the property: under the mortgage, he hav- that a chattel mortgage is a conditional sale; 
fng the legal tItle. SUbject only to a right that when there is default in the perform. 
of redemption; and that by bringing the at- ance of the condition the title of the mort~ 
tachment suit. he e.lected to treat the property gagor vests in the mortgagee; and that the 
as the property of the debtor, and cannot, by mortgagee, upon default or condition broken, 
seeking to enforce his m()rtgage. assert an being invested with the legal title, may 
ownerShip and right of possession in himself bring replevin or trover, or reduce the prop· 
antedating the attachment. The J'easoning in erty to possession, and proceed to sell under 
Ecans v. Warren, 6Up7a, was held to be un- the power in the mortgage. Pike v. Culvin 
satisfactory, and its doctrine was repudiated and Durfee v. Grinnell, 3upra/ Clem:ea v. 
in Byram v. St01J,t, 127 Ind. 195. In the lat· Herbert, 61 Ill. 126; Simmon8 v. Jenl.,in.s. 76 
ter case the mortgagee in a ch8.ttel mortgage III. 479; Arnoldv. Stock, 81111. 407; Greene. 
brought an action to foreclose it; andajunior baum v. lJ7.eeler, 90111. 296; P.hinu v. 
mortgagee set up as a defense that the com- Phelps,. 8 111. 455. 
plainant had previouslv brought suit upon But even in this class of remedies the in. 
the evidences of debt secured by his mortgage, consistency relied upon as the basis of the 
and had therein issued a writ of attacb· theory of waiver is more seeming than rea.l. 
ment, and levied it upon the mortgaged In HO'WQrd v. Parks, 3Upra, which was a 
property, and had thereby released his mort· sta.tutory action for the trial of the right of 
gage lien; but the court held that the attach· property. in which it wR;S sought to foreclose 
mcnt was not a waiver of the mortgage lien, and enforce a contract hen upon personalty. 
and did not estop the mortcra,s-ee from claim- the court says: '" We are of opinion that 
iug under his mortgage, basing its decision • • . this lien was not waived by suing 
mainly Upon the ground that in Indiana the out an attachment upon the debt ~cured ~Y 
mortgagee in a chattel mortga<re is a mere such lien. We see no such inconSistency In 
lien holder. Jones, lUortg. § 565. In sup· th~ two suits as that the s~ing out c:,f the at~ 
port ot the conclusion that tbe mortgagee of tachment should have thiS effect. In the 
personal property is a mere lien holder, case at bar there was no attachment ot 
Indiana decision!; are there reterred to, hold· I the property covered by the chattel mortgage 
ing that per~onal property under mortgage in the proceeding upon the. note secured 
may be levied upon and sold by exceu- tbereby. The property was leVIed upon under 
29 L. R..A. 
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bon execution issued upon a judgment entered propriate action to· recover the mortgaged 
upon the note so- secureu. There can be no property, and a foreclosure of the mort,g-sge. 
snbstantial difference. however, between tak- Herman, Chat. !olortg. § 206; 2 Cobbey. 
log the property under execution after judg- Chat. Mong. § 947. In the case of chattels, 
ment and taking it under an attachment be- as well as of realty. a. personal judgment on 
fore judgment. If there is no inconsistency the note secured by the mortgage is no bar 
between the enforcement of the mortgage lien to a subsequent suit to foreclose the mort
and an attachment of the property, there can gage, and the mortgagee does not lose his 
be none between the enforcement of such lien right to the mortgaged property if he seizes it 
-and the levy of an execution upon the prop· on execution under the judgment. 2 Cobbey. 
-erty. The chattel mortgage here provides Chat. Mortg. ~§ 944. 1018. The mortgage, 
that,. in case of default in payment, or in any being a specific lien, and the judgment a 
()f the other conditions of the mortgage, the general lien, may be pursued consistently 
mortgagee shall have the right to take im· until the debt is satisfied. The doctrine 
mediate possession of the property. and may of election does not apply in such cases. 
sell the same, and out of the proceeds of sale, Pin grey, Chat. :Mortg. § 1027; Tyson v. 
after paying the costs and debt secured, Weber, 81 Ala. 470. The authorities which 
shall render the surplus, it any, to the mort· sustain the doctrine of waiverll.s above stated 
gagor. Although the naked legal title, after "depEnd upon a mere legal technicality, and 
condition broken, vests in the mortgagee for not upon any principle in equity." B.1J1'am 
the purpose of obtaining possession and ap- v. Stout, supra. In Stier v. Hanna, 154 ]11. 
plying the proceeds of the sale of the prop- 476, where the main point decided was that 
erty to the payment of th,e debt, yet the reo replevin and trespass for the wrongful taking 
quirement that the surplus proceeds be paid of goods under 8. distress warrant were anal· 
to the mortgagor shows that the absolute and ogous, consistent, and concurrent remedies 
exclusive ownership is not in the mortgagee. the case of Dyckman v. Matson, 39 :Minn. 
On the contrary, this requirement indicates 132, was cited as illustrating the general doc
that even the enforcement of the mortgage by trine that, where there are two inconsistent 
seizure and slLle under the power therein con- remedies. the selection of one will preclude 
tained proceeds upon the idea that the rights the right to pursue the other; yet it was not 
of an owner still remain with the mortgagor intended to hold that the remedies here under 
to a certain extent. discussion of attachment and foreclosure are 

It has long been the doctrine of this court inconsistent. Moreover, it is difficult to rec
In regard to real· estate mortgages, that the oncile them with the decision of this court 
mortgagee may sue upon the note secured by in Atkins v. Byrnes, 71111. 326. In that case 
the mortgage, or bring ejectment. on condi- the action was replevin, brought by the 
tioD broken. or file 8. bill in chancery to fore- holder of a junior chattel mortgage, who had 
close, and that he may pursue these remedies suffered the mortgaged property to remain in 
either concurrently or successively. Filh v. the hands of the mortgagor long after the 
GlO1:er, 154 Ill. 86, and cases there cited. In mortgage debt had matured, against the bail
such cases, reducing the debt to judgment iff, who had taken possession oLthe property 
does not release the, mortgs_ge. It merely under a distress warrant issued by the holder 
changes the form of the debt, so that the of a prior chattel mortgage, after the debt 
mortgage then becomes a security for the pay· thereby secured harl been overdue an nnre8· 
ment of the judgment. The judgment on the sonable length of time. It was held that, aI
note withouLsatisfaction is no bar to a pro- though both mortgagees had been guilty of 
ceeding in equity to foreclose, Bud the two laches, yet, as against each other, under the 
suits may be pending at the Eame time. _ The circumstances, the one first acquiring pos
lien of the debt secured by the mortgage session was entitled to priority; that, 11.1· 
attaches to the mortgaged property, and, as though the defendant took. the property as 
bet.ween the parties, can only be defeated bailiff under the distress warrant.. yet his 
by the payment or discharge of ·the debt, or possession was legnl1y that of the prior mort· 
by the release of the mortgage. lbid. It has p:agee, for whom he was acting; that the 
never been regarded as an objection to the prior mortgagee did not thereby release any 
prosecution of ejectment at law and of fore· lien which he had upon the property by virtue 
closure in equity at the same time against the of his chattel mortgage; that, consequently, 
mortgagor of realty that the one proceeds he could subject the propertv. except 81 
uron the theory of title in the mortgagee and against third persons whose interests had at· 
the other upon the theory of title in the mort· tached before the property Was taken, to the 
gagor. Notwithstanding their apparent in- payment of either or both liens; and that 
consistency, they may proceed concurrently the execution of a note for rent due and 8. 
ulltil the debt secured is satisfied, -it beIng chattel mortgage to secure its payment does 
always understood that there can be but one not operate as a waiver of the right to enforce 
satisfaction. The rule that a mortgagee may payment by distress. If the holder of a chat
proceed concurrently with aD action on his tel mortgage, given to secure a Dote for rent 
note and with lawful proceedings to foreclose due does not waive his mortgage lien by 
his mortgage applies to mortgages of per· causing the property to be seized under a dis
sonal property as well as to mortgages of real tress warrant issued for the rent, then it 
estate. Burti, v. Bradford, 122 Mass. 129'. would seem to follow that the mortgage lieD 
. The holder of a chattel mortga.ge, after is not waived when the mortgagee causes the 
default, h!lS three remedies. anyo. ne or two or I property to be taken under an. ex. ecution upon 
'111 of which he may pursue concurrently,- the judgment obtained in a suit upon the note 
an action at law to recover the debt, an ap· secured by the mortgage. The lien of the 
~LR~ . 



execution is no different from the lien of 
the distress warrant in -its effect upon the 
right to enforce the mortgage Hen. 

In the case at bar the mortgaged goods were 
tn custodia legis, when Borrmaun's execution 
came into the sheriff's hands. because they 
had theretofore been levied upon under the 
executions issued upon the judgments in 
favor of Liebman and Lewin & Sons. Borr
ma.nn's· execution lien was subject to the 
prior liens of the two other executions. The 
property set off to Kohn DS exempt was set 
off as exem pt from the levy of the three exe
·<mtions. So far as the proceeds of the sale 
of the mortgaged property levied upon were 
applied upon Borrmann's execution, his 
chattel mortgage was to that extent satisfied. 
But the ex(!cution did not take effect against 
the property set off as exempt. That prop· 
erty was released from the lien C1f the execu
tion. It was not gold and applied upon the 
expcution, and did not operate as a satisfac
tion pro tantoo! the judgment into which the 
mortgage note had baen merged. In Oonu:ay 
v. Wi:'wn, 44 N. J, Eq. 457, which was 8 

hill to foreclose a chattel mortgage, the an· 
swer set up that the complainant had sued at 
law 011 the claim secured by his mortgage, 
:recovered judgment, issued execution, levied 
on the mortgaged property and other prop
ertv, and then had directed the sheriff to sur
render the goods levied upon to the defend· 
ant, and the slieriff did so: and it WaS claimed 
from these facts that the complainant, having 
once had a levy on goods enough to satisfy 
his demand, his demand would be presumed 
to be satisfied; but it was held that, althou.!!h 
such was the general rule, it could not apply 
when the defendant him<;clf had received the 
goods, and retained them. Where property 
is not taken from the possession of the defend
ant, or is restored to him at his request, the 
levy does _not operate as a satisfaction, so 
far as his rights are concerned. Freeman. 
Judgm. 4th ed. § n5; Hanneuv. Bonnell. 23 
S. J. L. 159. Hence, if the mortgaged 
property levied upon by Eorrmann had been 
surrendered to and retained by Kohn, it 
would not have affected the right of Borr
mann to proceed against it under his mort
gage. 'Ve cannot see why that right was in 
-any way affected by the fact that the property 
was, upon the application of the debtor. set 
off as exempt. In Tuesley v. Robinson, 103 
~Iass. 558, 4 Am. Rep. 575, a chattel mort
ga,~e covering property exempt. by law was 
held to be fraudulent as against creditors, 
but good as between the parties; and upon 
the bankruptcy of the mortgagor the prop
erty Was set apart by the assignee as excepted 
from the operation of the bankruptcy act. It 
-was held that the right of the mortgagee to 
hold the property a9 security under his mort
gage was not waived or affected by the debt
or's discharg-e in bankruptcy. and that he was 
-entitled to replevy from the mortgagor the 
property so set off to him. In Sumner v. 

. McKee, 89111. 127. where the mort-gagor in a 
-chattel mortg!l.ge died before the note secured 
29L.R.A. 

thereby had matured, and the mortgagee 
failed to take possession at its maturity, and 
the widow relinquished her claim to the ar
ticles mentioned in the appraisement of her 
specific allowance, and in lieu thereof elected 
to take all the articles of personalty inven
toried and appraised, including the goods 
mort.gaged, as a creditor of the estate. it was 
held that she took them subject to the lien 
of the mortgage. In case of a chattel mort
gage the owner waives the benefit of the 
exemption so far as the encumbrance is op~ 
erative. Thompson, Homesteads & Exemp
tions, § 741. It is questionahle whether. as 
between Bornaann and Kohn, the latter was 
entitled to have the property !;et off as exempt 
from the levv of BOlTmann's execution. 
Borrmann- had wthe right, under his mortgae-e~ 
tv take possession of the property and sell-it. 
There could be nO material difference in seIl. 
ing it under the mortgage and directing the 
sheriff to sell it under the execution and ap
ply the proceeds pro tanto towards the pay
ment of the execution. "Where personal 
property otllerwise exemDt from execution 
has been pledged as collateral security for the 
payment of a debt. and judgmegt has been 
rendered on the debt, an execution mav be 
issued. and the property seized and -sold 
thereon as in other cases.1J Jones v. 8c<Jtt. 10 
Ran. 33. "Where. by the terms of a chattel 
mortgage, the mortgagee, at the maturity of 
his debt. has the right to take possession of 
tbe property. he may, if be choose, reduce 
his debt to judgment, take out execution, and 
levy upon and sell the mortgaged property 
as in other cases ~ in which case the debtor 
sustains no such injury as will support an 
action of trespass. even though the chattels 
thus mortgaged be the articles enumerated by 
law as cxemot from execution. ". Fro,t v. 
Shaw, 3 Ohio St. 270; Thompson. Homesteads 
& Exemptions. ~ 742; Herman, Chat. 
l\Iortg. § 207. We~re inclined to think that 
the Hen of the mortgage upon the property 
Dot sold under the execution was not waived 
by the proceedinga under the execution, and 
that the court below erred in refusing to ad
mit the mortgage in evidence as a justifica
tion of the act of taking possession of the 
property, and in instructing the jury as fol
lows: "The court instructs you as a matter 
of law that the defendant Borrmann lost the 
benefit of anv lien which he may have had 
upon any of the property in question under 
the chattel mortgage in evidence by the entry 
of the judgment by him against W.illie:nl 
Kahn, and by the levy of the executIOn IS, 
sued thereon, as shown by the evidence; and 
that. as a matter of law. the chattel mortga~e 
did not justify the defendants in seizing the 
goods in question, and it is your duty to find 
the defendants guilty." 
. The jlldgm~71t8 of the Appellate and Ca·rcuit 
Courts are retersed. and the cause is remanded 
to the circuit conrt for further proceedin.£tS 
in accordance with the views herein eX· 
pressed. 
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1. The constitutional right to aequire, 
possess, and protect property prevents 
making a man liable for the acts and engage
ments of irtrangers over whom he has no controL 

2. The imposition or liability on a mine 
owner by tbe Act" of 1891. art. 17, for the failure 
of a certified foreman. whom he is compelled to 
employ. and with whose acts hecannotinterfe~ 
and whose duties are prescribed by the act, to 
comply with those duties., is unconstitutional and 
void. 

3. A mine foreman. is persona.l.ly lia.ble 
for his negligence causing injury to It. workman 
in the mine, f'itber under the Act of 1$1. permit
ting only certified foremen to be employed and 
regulating- their duties. or without :regard to 
Buch statute. 

(October 'j~ 1895.) 

APPEAL by defendants from a judgment of 
the Court of Common Pleas for Luzerne 

County in favor of plaintiff in an action 
brougbt to recover damages for penwnal in
juries received by plaintiff while working in 
the mine of the defendant corporation of 
which the defendan t Jones was the superinten
dent. Reu.rsed all to the e07pfYl'atioJl,. .Af
firmed as to Jones. 

The facts are stated in tbe opinion.. 
Me88r8. William C. Price and H. W. 

Palmer for appellants: 
A mine boss. under the Act of March 3~ 

1870. is a fellow servant with a driver hoyem
ployed to haul coal from the chambers of the 
mine. 

The operator of a coal mine fulfils the meas
nre of his duty to his employes if he commits 
his work to careful and skilful bosses and su
perintendents. who conduct the same to the 
best of their skill and ability. 

Waddell v. Sim080n. 112 Pa. 561~ 
In the absence of constitutional prohibition, 

legislation of this character cannot be sus
tained. 

.llillett v. Pwple, 117 III. 294, 57 Am. Rep. 
869; Cooley, Const. Lim. 1st ed. p. 391; Budd 
v. State~ 3 Humph. 483. 39 Am. Dec. le9; 
Wally v. Kennedy. 2 Yerg. 554, 24 Am. Dec. 
511, People v. MaTz~ 99 N. Y. 377. 52 Am. 
Rep. 34. 

This action :is brought under tlJe statute 
which gives the action against the operator for 
negligence of the boss. Soch an action can
not be sustained without the aid of the stat-

NOTE. Tbe above case is believed to be the first 
of the kind, as the statute condemned differs from 
otbers which have made employers liable to em_ 
ploybs for acts of fellow servants in the particular 
that jt attempts also to create the relation of mas
ter and servant between the mine owner and a 
person whom he does Dot voluntarily employ. 

For other statutory regulations forproteetion of 
workers in mioes. see note to Consolidated Coal & 
M. Co. v. Floyd (Ohio) 25 1.. B. A. 84S. 
29L.RA. 

ute. But the bosses are joined in the suit. 
The statute gives no action against them. If 
they are liable to fenow servants for injuries 
arising from their negligence, it would be in a 
common-law action joined with one for statu
tory negligence. 

Kendriek v. C/lieago &- A. R Co.' 81 Mo ... 
521; Smith v. Jfean01', 16 Sergo & R. 377. 

Me8!Jr8. Edward A. Lynch and John T. 
Lenahan,. for appelIee: 

Anthrscite mining being a separate and dis
tinct class of mining from any other kind, and 
as tbe Act of 1891 includes all anthracite coal 
mines in the commonwealth. and does not 
make special prOVisions for the regulation of 
some and the exclusion of others, it is clearly 
con~titution8:1 under the principle that the 
fundamental law permits legislation for classes. 
but not for pen;ons or things of a class. 

Wfieeler v. Philadelplda, 77 Pa. 351; K~·lgoTs 
v. :b1agee, 85 Pa. 401; Lackawanna Twp .• 
Harrz"8' App. 160 Pa. 494-

If a law is general and uniform throughout.. 
the state, operating alike upon all persons and 
localities of a class or who are brought within 
the rules and circumstances provided for it. it 
is not objectionable as wanting a uniformity of 
oper.ation. 

Rea(iz"-lIg v. &'Co{Je, 124 Pa.. 328; State v~ 
Berka, 20 Neb. 375; State v. Ha.1rkins, 44 Ohio
St. 9~; Allen v. P';oneer Press Co. 40 .Minn .. 
117,3 L. R. A. 532; Staie v. Hudson, 44 Ohio. 
St. 137; MeAuniek v. Mz"88i8Sippi tf M. B. R. 
Co. ·20 Iowa,. 388. 

To make snch general regulations for tbe
good government of the state and the protection 
of the rights of individuals as may be deemed 
important, all contracts and rights are subject 
to the power. 

Cooley, Const. Lim. 3d ed. p. 574; Statf1 v .. 
~"'"oye8, 47 lUe. 211; pOllJell v. Com. 114 Pa. 294. 
60 Am. Rep. 350; Com. v. Vrooman, 164 Pa.. 
806, 25 L. R. A. 250; WJ'(qMv, Com. 77 Pa. 
470; NetlJ York v. Wz1liams, 15 N. Y. 502. 

In a long line of adjudicated cases this police 
power of the state stands unchallenged, so tbat 
now it has become the accepted. law of all the 
states of our Union. 

TMrpe v. Rutland &; B. R. Co. 27 Vt. 148. 
62 Am. Dt>c. 6:25; Hannibal &- St, J. R. Co. v~ 
Husen,95 U. S. 465, 24 L.. ed. 527; State v~ 
l'UJ/e8, 47 !le. 211; Staie v. Yupp, 97 N. C_ 
477; DaM. v. State, 39 Ark. 353, 43 Am. Rep_ 
275. 

Williams. J., delivered the opinion of 
the court: 

The first article of the constitution of this 
state, known as the W BilJ of Rights, ., declares 
that all men are possessed of certain inherent 
and inalienable rights. One of these is the
right to acquire. possess, and protect ptOp' 
erty. The preservation of this right requires, 
both that every man should be answerahle for
his own acts and engagements, and that n() 
man should be required to answer for the acts
and engagements of strangers over whom he 
has no control. A statute that should impose 
such a liabiIity, or that should take the prop~ 
erty of one person snd give it to another or 

See also 40 L. R. A. 812; 45 L. R. A. 616. 
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to the public. without making just compen.! and efficient working condition." After hav. 
Bation therefor, would violate the bill of iog thus most effectual1v taken the manage
rights, and would be, for that reason, nncan· ment of his miniD2:0nerations out of his hands 
stitutional and void. Hal"Cey v. Thomml, 10 and committed it-to' officers of its own crea
Watts, 66, 36 Am. Dec. 141; Enine's App. tion, whose employment is made compulsory 
16 Pa. 265, 55 Am. Dec. 499; Kneass' App. upon him. the statute, in section 8 of article 
31 Pa. 87; Wolford v. M01'genthal, 91 Pa. 30 ~ 17. imposes upon the mine owner a liability 
Godcllflrles v. W(qeman, 113 Pa. 431. It is for the neglect or incompetency of the men 
in furtherance of the right to acquire. possess, whom he is compelled to employ, in these 
and protect property that section 18 of the words; "That for any injury to person or 
BiB of Rights prohibits the enactment of property occasioned by any violation of this 
laws that shall interfere with or impair the act oranyfailure tocomplywith its provisions 
obI igation of contracts. The tendency to· by any •.. mine foreman. a right of actieD 
ward class legislation for the protection of shall accrue to the party injured against said 
particular sorts of labor has been so strong, owner or operator for any direct darna!!es he 
however, that several statutes have recently may have sustained thereby; and in c-ase of 
been passed that could not be sustained un· loss of life by reason of such neglect or failure 
der the provisions of the bill of rights. Such aforesaid 8; right of action shaH accrue to the 
Was the case in Godcharles v. Wigeman, su- widow and lineal heirs of the person whose 
'P'"a~' such was the CdSC with some recent pro- life shall be lost for like recovery of dam
visions relating to mechanics' liens; and such ages for the injury they shall have sustained. " 
is alleged by the appellants to be the case This statute. regarded as a whule, is an ex
with some of the provisions of the .Act of traordinary piece of legislation. Through 
1891 (Pub. Laws. p. 176), under which this it the lawmakers say to the mine owner: 
action was brought. The title of the Act of "You cannot be trusted to manage your own 
1891 is, "An Act to provide for the health business. Left to yourself, you will not 
and safety of persons employed in and about properly care for your own employes. We 
the anthracite coal mines of Pennsylvania and will determine what you shall do. In order 
for the protection and preservation of prop- to make it certain that our directions are 
erty connected -therewith." It divides the obeyed, we will set a mine foreman over
anthracite- region intO eight districts, and your mines, with authority to direct the rnan
provides for the appointment by the governor ner in which your operations shall be con
of a competent mine inspector in each dis- ducted. and what precautions shall be taken 
trict. ~ho shan have a general oversight of for the safety of your emplo.vfs. You shall 
mining operations within his district. It take for this position a man whom 1\-e certify 
creates an examining board for each district, to as competent. You shall pay him his sal
With power to examine candidates, and rec- ary. What he orders done in your mines YOIl 
ommend such as they shall deem qualified shall pay for. If, notwithstanding our cer· 
for the position of mine foreman to the sec- tificate, he turns out to be incompetent or 
retary of internal affairs. It is made the untrustworthy. you shall be responsible for 
duty of this officer to issue certificates to'those his ignorance or negli.eence. ~ Under the 
who apply therefor and have been reCOID- operation of this statute the mine foreman 
mended by the board or-examiners. Article represents the commonwealth. The state in-
8, § I, adeclares that no person "shall be per· sists on his employment by the mine owner, 
mitted to act as mine foreman or assistant and, in the name of the police power. turns 
mine foreman of any coal mines or colliery" over to him the determination of all ques
who has not been examined by th"e board of tiona relating to the comfort and the security 
examiners, recommended to the secretary of of the miners. and invests him with the powel"" 
internal affairs, and provided by that officer to compel compliana; with his directions. 
with a certificate. The employm,ent of a eer- Incredible as it may seem, obedience qn .the 
titled mine foreman is made obligatory upon part of the mine owner does not protect hIm ;. 
all mine owners and operators, and a. failure but, if the mine foreman fails to do prop· 
to do so is punisbed by a fine of $20 per day. erly what the statute directs him to do. the 
"Which may be collected from the owner, tbe mine owner is declared to ~ responsible for 
operator, or the superintendent in 'charge of all the consequ~nces of the lDcompet~ncy of 
the mine. The duties of the mine foreman the representatt ve of the state. ThIS is a 
are prescribed by the act, and the owner or strong case of binding the consequences of 
opera.tor of the mine cannot interfere with the fault or folly of ,;m~ man upon the sho?l
them. He is especially to "visit aud exam- ders of another. T~IS IS wo;se th~n taX8.tlO.B 
ine every working place in the mine at least without representatIon. It IS ciVIl respeusl. 
once every alternate day while the men of bility without blame. an~ for the fault of an· 
Such pJace are or should be at work, and di- other. The same conclUSIon m3y be reached 
rect that each and every working place is by another road. • . 
properly secured by Drops or timber. Rnd that It has bee!llong settled t!lat a !DInIng boss 
safety in all respects is assured by directing or foreman IS a fellow servant with the other 
that aU loose coal or rock shall be pulled employes of the same master, engaged in a. 
down or secured and that no person spall be I common busi~e~s. and that the master.is not 
permitted to work in an unsafe place' unless liable for !ill: Injury caused.bythe neglIgence
It be for the purpose of making it secure." of such mIDIng boss. LelufJll. Valley (',oal tv. 
The mine foreman isalso required toexamine, v. Jones, 86 Pa. 432; Delaware ct H. CICfnal 
at least once every day, "all slopes, shafts, Co. v. Carroll. 89 Pa. 374; Waddell v . .. "5i'!W
main roads, ways, si.enal apparatus, pulleys, son, 11.2 Pa. 567. The duty of the mIne 
-and timbering, and See that they are in safe owner IS to employ competent boa....<oes or fore-
29 I. R. A. . 
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. men to direct bis operations. When he does 
this be discharges the full measure of his duty 
to his employes, a.nd he is not liable for an 
injury arising from the negligence of the 
foreman. lVaddell v. Simo80n, lJ'upra. A vice 
principal is one to whom an employer dele
gates the performance of duties which the 
law imposes on him, and the employer is re
~pollsible because the duty is his own. As to 
the acts of the workmen, and the manner in 
wbich ther do their work. the duty of the 
employer IS to employ persons who are rea
sonably competent to do the work assigned 
them. and, if he finds himself mistaken in 
regard to their competency, to discbarge therr. 
when the mistake is discovered. But he is 
not responsible for the consequences of their 
negligence as these may affeat each other. 
P..oss v. Walker. 139 Pa. 42. Now. the Act 
()f 1891 undertakes to reverse the settled law 
upon this subject and declare that the em
ployer shall be responsible for an injury to 
an employe resulting from the negligence of 
a fellow workman. Prior 'to the Act of 1891, 
the man whose negligence caused the injury 
was alone liable to respond in damages. He 
might notalwllYs have property out of which 
a judgment could be collected. but the plain. 
tiff must. in any case, taka his chances of 
the solvency of the defendant against whom 
his cause of action Hes. The Act of 1891 
undertakes to furnish a responsible defend
ant for the injured person to pursue. Pass
ing over the head of the fellow servant at 
-whose hands the injury was received, it fast
.ens on the owner of the property on which 
the accident happened, and declares him to 
be the guilty person on whose head the con
'Sequences of the accident shall fall. To see 
the true character of this legislation we must 
keep both lines of objection in mind. We 
must remember that the injury complained 
()f is due to the negligence of a fellow work
man, for which the master is-responsible nei. 
ther in Jaw nor morals. We must also re
member that this fellow workman has been 
designated by the state, his duties defined 
-and his powers conferred by statute, and his 
.employment made compulsory, under heavy 
penalties, by the same statute. Finally. we 
.roust remember that it is the negligence of 
this fellow servant, whose competency the 
'i!tate has certified, and whose employment 
the state has compelled, for which the em
ployer is made liable. The state says: "He 
is competent~ You must employ him. YOll 
$hall surrender to his control the arrange
mp.nts for the security of your employes." It 
then says, in effect: "If we impose upon 
.you by certifying to. the competency of an 
lDcompewnt man, or If the man to whom we 
.commit the conduct of your mines neglects 
his duty, you shall pay for our mistake and 
for his negligence." ,"Ve have no doubt that 
'So much. at least. of section 8 of articJe 17 
.of the Act of 1891 as imposes liability on 
the mine owner for the failure of the fore~ 
man to comply with the provisions of the 
act which compels his employment and de
fines his duties, is unconstitutional and void. 
29 L. R. A.. 

This disposes of this appeal sO far as the 
Kingston Coal Company is concerned. 

But why should the certified mine foreman 
be relieved from the consequences of his neg
ligence? The jury have found that the in
jury was due to his want of attention to his 
proper duties. and his liability is clear, with
out regnd to our mining laws. But the 
statute required him to examine the roads 
and ways in use in the mine each day. He 
knew the film of rock separating the upper 
from the lower working was 'but 8 feet 
thick, at best. He knew that the supports 
for this film were not in line with each other 
in the upper and lower workings. He knew 
that layers of the rock were falling off. that 
the thickness of the floor was reduced under 
the wayan which the accident occurred to 
about 5 feet, and that, not far away. it had 
fal1en down into the lower working; yet, 
with all this knowledge, he did nothing, so 
far as we can learn, to increase the security 
of the way. Whether his cond uct be con
sidered with reference to the statute, or re
gardless of it, his failure to do what he must 
have known to be necessary was a neglect 
of duty such as should render him liable to 
his fellow servant who has suffered from it. 
Some difficulty has been suggested, growing 
out of the pleadings. but the - declaration 
is .not before us. 'Ve cannot determine, 
therefore, whether an amendment is necessa
ry in order to sustain the judl!Dlent against 
him. -

\Ve are not prepared to hold the· Act of 
1891 to be unconstitutional as a whole. It 
relates to all anthracite coal mines. and de
fines what shall be regarded as such mines. 
Coal may be taken out of the ground by farm 
owners for their own use, or it may be taken 
in such small quantities and for such local 
purposes as to make the application of the 
mining laws to the operations so conducted, 
not only unnecessary. but burdensome to the 
extent of absolute prohibition. Such Iim~ 
ited or incipient operations are not within 
the mischief to remedy which the mining 
laws were devised. They are ordinarily con~ 
ducted for purposes of exploration, or for 
family supply, and ought not to be classed 
with operations condlIded for the supply of 
the public. The bw;iness of coal miniog. 
like that of insurance or bankio2'. may be 
defined by the legislature. The -definition 
found in ·the Act of, 1891 seems to us reason
ab1e, to be within the fair limits of a leg
islative definition, and to exclude only such 
operations as are too small to make the general 
regulations provided by the act applicable 
to them. The ground on which we place 
our judgment is not, therefore~ that the act 
is local, but that the provisions of it which 
we have considered are in violation of the 
bill of rights. 

Tllejudgment against the Kingston Coal Com· 
pany ia Tt1:ersed for reasons that are fatal to 
a recovery against it. 

The judgment agaiml WiUiam JOnel U af~ 
firmed. 
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CALIFORNIA SUPREME COURT. 

II. M. LEVY 
". 

SUPERIOR COURT OF THE CITY AND 
COUNTY OF SAN FRANCISCO 

et at. 

(105 caL 000.) 

<Compelling a person to disclose his pos
session of any property of a decedent's 
£'State, or his knowJedge concerning such estate, 
on penalty of imprisonment for refusal, in pro
-ceedings on behalf of the estate, being a reme
dial. and not a penal, proceedillg, is not within 
the constitutional vrovisions against m~ldng any 
person a witness agaiDst bimself in a criminal ac. 
"tion. and agaiust unreasonable searcbes aud 

_ 'Seizures. 

(McFarland and De Haven. JJ .. dtsaent.) 

(Jat!uary 6, 1895.) 

APPLICATION for 8 writ of prohibition tt) 
stop further proceedings for the examina

tion of petitioner on oath con("€rning property 
alleged to have belonged to the estate of MOfris 
Hoeflich, decellsed. and which petitioner was 
alleged to have concealed and disposed of. 
Writ denied. 

The facts afe stated in the opinion. 
Me~878. Byron Wa.ters. I. B. L. Brandt, 

and Reddy. Campbell & MetsoD§ _ for 
petitioner: 

Sections 1459 and 1460 of the Code of Civil 
Procedure, under which these proceedings 
were had, are unconstitutional. 

Const. art. 1, §§ 13, 19; U. S. Const. 4th and 
5th Amendments. 

These sections provide for a. penalty • 
.Andl-cws v. Jones. 3 Black!_ 444; Tayloe v. 

!'aMiford, 20 U. S. 7 Wheat. 13. 5 L. ed. 3~4; 
A.~tky v. Weldon. 2 Bos. & P. 346; United 

NOTE.-Conlilftutional protectilm lIuainst 'being I shire, and Virginia, provide that no person !'bllll be 
farced to fUTnwh evidence to be ti8e(J aaaimt one'. I compeJJed to give evidence against himself or to 
seljin aeina case. testify against himself. But, even under snch 

- prOvisions, the right to protection against triving 
L Prodsions against self -accusation. evidence against one's self has been limited to 

a. Limirarion to criminal proceedinas. criminal ca.,.«es by a decided preponderane6 of au. 
b. Applicatwn to proceedings fur penalties thority. 

and .forfeitures_ This rule was expressly laid down in J"udge ot 
Co Generaldoctrineas to evidenceagainBt one's Probate v, Green. 1 How. (Yiss.) 146 {183!l. 

self. And in Bull v. Loveland, 10 Pick. 9 (1831). it was 
d. The Cl)ntrary doct-rim. held that a witness is not exempted from being com-p: Parties in interest. peiled to produce a document in his possess:on 

ll. Unreasonable searches and seiZUres. (lndera 8'Ubpama duces tecum ina ca..«ein whicb tlle 
Ill. Right vf trWll,y jury. party calling him has a rigbt to use it. or from {'-x-
lV. Dlw process of law. aminatioD, in a matter pertinent to the issue, by 
V. Distinction betu:een dml and criminal or penal: the provision of the Massachusetts biU of rl.Q"hts 

proeeedin!1S. that no subject shall be compelled to accu\Oe Or' 
L Prmrisions aga'inst self-accusation. 
8. Limitation to criminal proceedings. 

Constitutional provisions protecting a witness 
8,!l'ainst being compelled to give evidence again...<ot 
birns:elf extend. as will be geen from the cases set 
forth. below in the latter part of this gubdiviSion, 
to aU evidence wbich could be used a,llainst hlID 
whetber brougbt outin a ci .. it or criminal proceed
ing, and are designed for bis protection against 
such use, and refe-r. therefore, to the case in wbich 
the evidence is tbus sought to be used as distin
gnished from that in which it is sought to be de
<luced. The term "civil ca...-.e" as used in the head
tng of this note appl1es, therefore, to the case in 
which tbeevidence with reference to which consti
tutional protection is claimed,. is sought to be or 
lllight be used, and this notedoes not include those 
(!8ses which are very numerous, in which the con-
6titutional protection was claimed in a civil action 
against furniShing evidence which tended to crim
inate one or render him liable to a criminal pros
ecution only; but the object oftbiS note is to show 
What constitutional protection one has against be· 
jng Compelled to ~ive evidence In any case which 
can be used against him In a civil case. 

The provialon ot tbe Federal Constitution (Fifth 
Amendment). that no one sball be compelled in a 
-criminal ca...«e to be a witness against himself. ex
Pressly limits the Privilege to criminal ca...<ICS, and 
t~e constitutionsot a numberof tbestates. notably 
New York, California., and Georgia. contain sub--
6tantially the same prOvision. snr) those of slarge 
nUmber of the other states contain the same limita
tion tbough expressed in di.fl'erent language. Some 
-of the constitutions. however', as. for' example, 
those of lfassachusetts. lUssissippi, New Hamp.. 
291.. It A. 

furnish evidence against himself. when his answers 
will not expose him to criminal prosecution or tend 
to subject him to a penalty or forfeiture, although 
they may otherwise adversely a.1rect his pecuniary 
interests. 

.And the seizure or compulsory production ot a 
man's p1"ivate papers to be used in evidence against 
him 1s equivalent to compelling him to bf'a Witness 
against hjm~lf within the spirit and meaning of 
the constitutionsl provision. Boyd v. United 
States,lI6 U. S. 616. 29 1.. ed.14O (1885). 

So,. 1u Devoll v. Brownell, 5 Pick. 4tS 11827} ... it wna 
held that one against whom an action was brou:rht 
as trustee of another, in which a bill of sale from 
the latter to the former was disclosed. was bound 
to answer questions put to him in order to vro.e 
that the bill of sale was fraudl]lent as against cred
tors and that he had Be{'reted the property, though 
be might thereby charge himselr. the court !!ayinl( 
that the constitutional provision that no subject 
sball be compelled to furnish evidence against 
himself does not relate to que.5!tiolls of property. 

And in Kei.tb v. Woombell. 8 Pick. !?:II (i82~h, tbe 
court granted a motion toran order directing the 
defendant to leave the bond,. for tbe ~on ot 
which tbe action was brought, witb the clerk or 
the court for the Inspection of the plaintitr. which 
was opposed upon the ground tbatby theconstitu_ 
tion a subject could not be compelled to furnwh 
evidence against himselr, saying that had reference 
to criminal cases, and that the plaiDti1r.cla.1ming an 
interest tn the bond, was entitled to !;lee 1t. 

.And in Counselman v. HitchCOCk. 142 U. S. M1,35 
L. ed.ll10.S Inters. Com. Rep. 816 (l89H, it was said 
that the constitutional pro\-"ision that no person 
shall be compelled to aecuse or furnish evidence 
against himHelf. should no," have a difi'erent inter ... 

See also 33 L. R. A. 227; 39 L. R. A. 269. 
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Statu v. Cllouteau, 102 U. S. 611, 26 L. ed. 
249; Century Diet. 4368; 2 Burrill, Law Diet. 
286: 2 Stephen, Com. 159-162: ~ Story, Eg. 
JUT. §~ 1313-1326; Black. Law DlCt. 884; Ban 

'Luis Ob-ispo County v. Hendricks, 71 Cal. 245; 
United StatelJ v. Mathe7rs, 23 Fed. Rep. 74; 
United Statp8 v. Ulrlci, 3 Dill. 532; People v. 
J'o?edroll', 122 Ill. 363: GrouT v. Huckins, 26 
llich. 482; RapaJje & Lawrence, Law Diet. 915; 
Sidebottom v. Adkins, 5 Week. Rep. 743; Boyd 
v. United States, 116 U. S. 616. 29 L. ed. 746: 
Ex parte Gould, 99 Cal. ~60. 21 L. R. A. 751. 

In DO case or proceeding, the object of which 
is to procure evidence against a persOD, to en
force a penalty or secure 8. forfeiture of his 
goods or chattels, can the defendant or reo 
fpondent be compelled to be a witne~s against 
himself. 

2 S,ory, Eq. Jur. ~§ 1319, 1434, 1509: 1 
Pom. Eq. ~ 202; Poindexter v. Davis, 6 Gratt. 
491; CUTTier v. C011cord R. Corp. 48 N. lL 
321; Limngston v. Harris, 3 Paige, 534. 

Mr. Henry E. Hightoll. for respondents: 
Sections 1458-1461, are analogous in extent 

-pretation from that declaring thaI; no person shall 
be compelled in a criminal case to be a witness 
agaim~t bimself, the manifest purpose of all of the 
provisions being to prohibit the compelling of 
testimony of a self-Criminatinl{ kind. and that the 
privilege is limited to criminal matters. 

So, in Thurston v. Clark (CaL) 40 Pac. R{'p_ 435 
(IF95J. it ·was said that the constitutional prmision 
tbat no one sball be compelled ina criminal case to 
be a witness 8h'1linst bimself applies to all cases in 
which the action prosecuted is, not to f'stablish, re
COVf'f, or redress private and civil rights. but to 
try to punish persons charged with the commission 
of public olfenses. 

And in People v. KeIly,12 Abb. Pr. 150 c1861). it 
was said that tbe constitutional exemption applies 
only when the trial or matter under investigation 
Is criminal. and the statement was repeated in the 
decision on appeal in tbe same case, 2& N. Y. n 
(IS!)I). > 

And in People v. Sharp, 107 N. Y. L"7 (1887"), and 
People v. Kelly. U N. Y. 74 (1861), it was said that 
if a witness objects to a question on the ground 
that an answer would criminate himself, be must 
alleg-e in t'lubstavce that his answer, if repeated as 
his admission on his own trial, wonid tend to prove 
him guilty of a criminal o1tense. 

People v. KenY.81lpr~ and Peoplev.8barJ),IIUP'"a. 
togetber with Bigdon v. Heard. and Wilkins v. 
Malone. set forth in intra. L b, Application t.o pr~ 
ceed·ingg for penaltie.i and !W/tilures, are- said. in 
United States v. James, 00 Fed. ReP. 257. 26 1.. R. A. 
4J8 (1894.1, to have been expressly overruled by 
COiln~lman v. Hitchcock. supra, so far as tbey hold 
thllt the privile2"e is confined to evitlence given 1n a 
criminal prot<E'cution. 8eealso, as to that quf!8tiou. 
ca...«es set forth is a subsequent portion of this su~ 
division.,. . 

In Re Nickell. 4.7 Kan. '134 (l892}, howevPJ", it was 
Ilaid that the language of section 10 of the Kansas 
Bill of RIgbts. that no pers09 shall be a Witness 
against himself, :Is, if anything, stronger tban tbat 
of the Federal Constitution, and does not limit the 
I"4!"bt to criminal cn.ses. 

But the prh·i1ejle is not confined to evidence 
~i.\""en or required in criminal ClL<IeS, hut extends to 
all evidence- caUed for in any trial, whether civil or 
criminal. wbich could be subsequently used against 
the witness. 

Tbis was directly-held in Cunen v.Com_.UGratt. 
fi!.i (I873), of the Vilitinia constitutional provisiou 
that no one shall be compelled to give evidence 
against himself. 
29 L. It. A.. 

and object to the power exercised by conrts of 
chancery upon bills of discovery. 

Mesmer v. Jenkir.s, 61 Cal. 151; Relertmen 
of BO:Jton v. Boylston, 4 Mass. 318; Fletcher v. 
Holme" 40 Me. 364 

The question of title to property is not in
volved. 

Ez parte Casey, 71 Cal. 269; & CuN'1J~ 25 
Hun. 321; Re Knittel, 5 Dem. 371. 

The sections are not penal, but remedial in 
nature. 

Jahns v. Nolting, 29 Cal 507. 
The sections are not in conflict with anv 

constitutional provision. • 
Re Strouse, 1 6awv. 605; Be Meador, 1 Abb. 

(U. S.) 317. • 
As to the power of the legIslature to make 

such order prima facie evidenc.e of the right of 
the administrator to the property, or even to 
provide that the mere bringing of an action by 
the admin.istrator to recover the possession 
thereof, shall be prima facie evidence of his 
right thereto. there can be no doubt. . 

Cooley. Const. Lim. 6th ed. 451, 452; HOlD-

And in Wilkins v. Malone, It Ind. 153 (1860), it Walt 

held tbat Ind. Const" art. t. I H, providinJ:'," that no 
person in any criminal prosecution lihall be com
pelled to testify against himself, extends literally 
to criminal prosecutiOnS only, and not to cinl 
actions, but its spirit and intent protect a pet'80n 
from a compulsory disclosure in a civil suit of 
facts tendlng to criminate bim whenever his an
swer could be given in evidence against him in a. 
subsequent criminal prosecution.. 

And in Drake v. State, 7a Ga. ill (1885). Ga. Const... 
art. 1,11, par. 6, provId1ng that no person sball be
compelled to give testimony tending-in any manner 
to criminate himself, was held to mean that when a. 
person is sworn as 8 witne:;s in a case he'shall not 
be compelled to testify to facts that may tend to 
criminate him. 

So in Counselman. v. Hitchcock.li2U. S. 547, 35 L. 
ed_lUG, 3 Inters. Com. Rep. 816 (1891), 1t was sl1id tbat 
the object of the provi8ion of tbe Fifth Amend
ment to the Fedeml Constitution, that no pe.rson 
sball be compelled ina criminal case to hea witne9S 
against biro...<oelf, was to insure tbat a person should 
notbecompelled when acting 88 a witness in any 
investigation to give testimony which might tend 
to sbow that he had committed a crime. The. 
privilege is as broad 88 the mischief against which 
itseek.s to guard. 

And in United States v. James., &a Fed.. Rep. 
2.'i1,26 L. R. A. 41S \I8M), it is said that ~'since the 
Counselman case.. supra. it is admitted law that 
every person is protected by the Fifth Amendment; 
against self-disclosure in any procee-ding. civil or 
criminal, of such of big own acts as would subject 
eithertbe act or any connected act to the dangers 
of incrimination_ " 

AndinEmery's CL<:e,.Urr M8S<'!:l72. 9 Am. Rep. 
22 am}, it was said that the prorision of the M~ 
sacbusetts declaration of rights tbat no fmbject. 
shall be compelled to accuse or furnish e,.-idenre 
against himself extends to all investigations of an 
inquisitorial nnture institute] for the purpose of 
disco,tering crime or the perpetrators of crime by 
putting BUSpected parties npon their examination 
in respe-ct thereto in any DllInner-, although not in 
the coun;e of any pending prosecution; and that 
auy discl{)8ure which would be capable of being 
used against the person making it as a confes.;iOD 
of crime, 01" an admission of facts tendin.lf topl'Ove 
(he commission of an offense by h.i:m. in any p~ 
ecution then -pending, or that mi2"ht be brougbt 
against him therefor, is an accusation of hImself 
within the meaning the:roof.. 
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aro v . .. Hoot. 64 N. Y. 262j State v. CunninU-1 nesses under oath, and by the production and 
nam, 25 Conn. 195. examination of books of account. corresp{'Ind

euce, checks. deeds, conveyances, bonds, COD

Van Fleet, J., delivered the opinion of tract.s, and other writings and documents now 
the court: . in the exclusive possession of said H. ~I. 

:Uorris Hoetlichdied at the city and county Levy;" and also by the examination of other 
of San Francisco in 1\lay. 1891, and Solomon named persons, and documents, etc., in their 
Hoetlich was by the superior court of sa.id possession. The petition further averred that 
city and county 3lJpointed administrator of said Levy has concealed, conveyed away. and 
his estate. Thereafter, on the ---day of disposed of moneys and property of said de
June, 1893, the administrator filed in said ceased, and has in his possession and within 
superior court a petition in the matter of baid his knowledge deeds and other documents 
-estate, averring, in substance, that it had and writings" which contain evidences of and 
~ome to his knowledge that sa.id deceased tend to disclose the right, title, interest, and 
was at and prior to his death a partner claim of said deceased to real and personal 
with one H. ].1. Levy. or engaged with property. "-portions of such property bein(J" 
said Levy joinUy in a large number of trans- particularly described The prayer was that 
~ctions in stocks and mines in California said Levy be cited to appear before said court 
:and Nevada. and in otber property, .. the ex- and undergo an examination under oath, to
.act natur~ and extent of which transactions, gether with such witnesses as might be then 
and of the real and personal estate resulting produced. touching all the matters set forth 
tllerefrom. can be ascertained bv an examina· in the petition. "and especia!1y touching 
tioo of the said H. 111. Levy and other wit- his possession and knowledge of any and 

So. in Poindexter v. Davis, 6 Grall. 481 (185m, it 
'lli'as held that tbe rule that a party Is not IJound to 
answer interrogatories which may subject bim to 
a penalty or forfeiture is not confined to cases 
I:lrought forthe purpose of enforcing 8 -penalty or 
forfeiture, but extends also to C8..."eS in which the 
<discovery would expQ'Ie the party to some subse
quent action or suit tenrling to the like result. 

And m E:rparte Clarke, 103 caL 352 (1894), an in_ 
fIOlvent debtor was held to be eutitiM to the im_ 
munity of CsL Const., art. I. § 13, providing that no 
ll€rs.:m can be compelled in any criminal case to 'be 
a witness a~!'ainst himself. in a civil proceeding to 
examine him with referecce to property which 
shon1d have been turned over to the aSSignee and 
alleged to have been disposed of by him, wben the 
facts alleged, if true, would render him guilty of 
a cnme. 
-So Pennsylvania. Act of Jannary 11, 1819, au. 

tborizing the p]aintilfin an execution, upon filing 
an affidavit that be believes the defendant owns 
property which he fraudulently conceals., and re
fnset to .apply to the payment of his debts, to ex_ 
amine him on oath as to hi!! property, confiicts 
'With the Pennnivania constitutional provision 
that no one shall be obliged to give evidence whicb 
may criminate him, as its de .. ign iA to compel the 
debtor to reveal that WhICh is madea misdemeanor 
by the Cnm:lnal Act of 11:60. Horstman v. Kauf
man.97 Pa. H1. 39 Am. Rep. 8C'! (18811. 
. And chllmperty is an indIctable offense and there

fore a party to a champertous agreement, whether 
a party to the suit or not, cannot be compeUed as 
a wituesd tomakedisclosureSCODcerningtheagn>e
ment which would tend to expose him to punlSh
men!:. or which might be nsed agaiDst him 00 a 
prosecution therefor. Douglass v. Wood, 1 Swan, 
~II~5:?'. 

So in Emery's Case, mpra, the provision of the 
Massachu!!etta declaration of rights that no sut>ject 
shall be comvelled to nccll8e or furnish evidence 
against him8elf was. hf'ld to apply to investigation!! 
ordered and conducted by the legislature or either 
of its branches. 

b. ..dpplieatwna to pr(){"eed£nas lor patalttu and 
!orjdtures. 

At common law no person could be compelled to 
testify 81lainst himself, or compelled to answer any 
qUestion which would ha ve a tendency to expose 
him to a penalty or forfeiture, or form a link in a 
chain of evidence for that Plll'poge a8 well RS to 
~lDa~ him.. . Higdon v. E{eard. 14 Ga. 2$ (1853): 

nJalnm v. Hatlul,way. a Conn.fi28 (18211. 
·'9 I,. R. A. 

And a court of chancery will Dot compel a per
son to discover what may subject him to a penalty 
or forfeiture or to a loss in the nature of a forfejt~ 
ure. Northrop v. Barcb, 8 Conn. 361 (ls:m: Van
dervper v. Holcomb, 11 N. J. Eq. 91 (1SM.!; Higdon 
v. H\':ard, 8'Upra. 

Or torm a link in a chain of evidence for that 
purpose. Higdon v. Heard, supra. 

So the common-law doctrine of protection agninst 
comJtulsory disclosures whicb WIll tend to subject 
the witness to a penalty or forfeiture is also asserted 
witbout placing:lt upon com:titUlional/ttounru;., in 
St&te v. 'Dalbl)tt. T.~ )10. 34:1 (lS8lJ; Lister \'. Boker. 
S Bla{'kf. (39 (lS43); Poindexter v. Davis. 6 Gratt.. 
481 (1850). 

And in .Johnson v. Donaldson, ]8 Blatchf. 2ST 
(~). it was held that tbe dpfendant in an action 
to recover penalties and for the forfeiture of plates 
for the violation of a copyright under U. S. Hev. 
Stat. I 4965,C8nnot be compelled by mdlplEna duces 
tecum to produce his books or account and pIate3 
to he used in e\'idence against him. though the 
statute provides tbat no di8covery or evidence ob. 
tained from a party or witness by means: of a judi_ 
cial proceeding shnH be used against him in any 
criminal proceeding' for the enforcement of a p('n. 
altyorforleiture. the prnceeding in which it was 
sought being it8elf one for a penalty or forfeiture. 

And inRe DickInson, 58 How. Pr.260 (1879), tt WIiS 
held that a county treasurer subpcenaed before a 
committee of the board of supervisors to answer 
interrogatories copcerning moneys in his hauds. 
pun:uaut to New York Laws or 1858, chap. 190. Ii a. 
cannot be compelled to answer iocriminatfog 
question!!, though it is provided by section 9 thereof 
that such testimony shall not be nSl:d against him 
in the trial of IIny indictment or criminal pr()Se<'u_ 
tion, as it might be used in a proceeding for hiS 
removal for delinquency under the Act of 18';7. 
which is not a crimim)} pl'OL>ee<iing but a pl'oceed_ 
inl? for the torfeiture r)f the office. 

And when .a note is transferred by the pay~ 
and au action is brought upon it by the holder 
against the maker, and the payee is called as a wi[~ 
n~s by the maker fC)r the pupoo;;e of showing thut 
the note was wmrious, he is prhdleged from an_ 
swering questions desi.!!Ded to show the considf'ra_ 
tion for the note or any payment thereon to bllll .. 
as under the statutes making tbe takin~ of usury Ii. 
mi!!demellnor and imposing 8 penalty therefor the 
tendency of his answers might be to subject him to 
the penalty or an indictment therefor. -Burn!; v_ 
Kf.'m~hall. 24 Wend. 060 (l~M}), affirmed. KempshaU 
v_Burns, 4: Hill~ i6S (18i2) .. 



814 CALIFORNIA SUPREME CoURT. JAN., 

all deeds, conveyances, bonds, contracts, or his petition bere, setting up these facts, upon 
other writings, which contain evidences of which he makes this application for a writ 
or tend to disclose the right. title, and inter- of prohibition directed to said court, and the 
est or claim of the decedent, :Morris Hoeflich. Honorable J. V. Coffey, judge thereof, com
to any real or personal estate. or any claim manding said respondents to refrain and de
or demand whatsoever;" and that said Levy sist from further proceeding with said COD
be required to produce all said deeds, COD- templated examination. An alternative writ;. 
veyances. and otber writings, books of BC- was issued, in response to which respondents 
count, etc., for inspection and examination. have demurred and answered, and the-matter 
In response to a citation issued upon said has since been argued and submitted. -
petition. said Levy appeared and demurred, The proceedings in the superior court 
which demurrer being overmled. he filed a which are called into question by this 8D' 
verified anSwer specificnl1y denying all the plication for prohibition were admittedly 
material averments of the petition; denied taken under and in pursuance of f:€ct.ions 
that he had any property in which the de- 14,59 and 1460 of the Code of Civil Proced· 
ceased was interested, as 8 part.ner or other- ure, and these sections are as [ol1ows: 
wise, or that he had any documents or writ- .. Section 1459. If an executor, adminis· 
fngs relating to any such property. He also trator, or other person interested in the es
filed written objections to any further pro· tate of a decedent complains to the superior 
ceedings in the matter of said examination; court, or a judge thereof, on oath, that any 
but the demurrer and the objections were person is suspected to have concealed. em
overruled, and a day was set by the court for I bezzled, smuggled, conveyed away, or dis: 
the examination. Thereupon said Levy filed posed of any moneys, goods, or chattels of 

So the Minnesota statutory provision that a wit
ness shall not be required to answer questions 
which will have a tendency to accuse himself of 
any crime or m:i;;demeanor or ('~pose hffil to any 
per.alty or forfeiture is but a declaration of the 
Jaw as it previously existed. State v.llilansky. 3 
)hun. 24.6 (1859). 

And the I!ame doctrine has been decJared upon 
CQneo.titntion&.i grounds and the constltutional pro
vision held to apply to penalties and forfeitures. 

TlluB,"in Livingston v. Harris, 3 Paige, 53,j, (lS32l. 
it wag held to be inconsistent with tbe spivit of the 
constitution to compel a psrty to be a witness 
against himself in a ca~ when the effect of the diS· 
closure whi.ch he is requ~red to make will tend to 
subject wm to a penalty or 1orfeIture. and he may. 
in his answer in a prcceeding for disco"ery, object 
to such matters. 

And in Boyd v. '["nited States, 116 U. S. 61!l. 29 1.. 
ed. 7,J,1) {1S85). and Counsel maD v. Hitchcock, 142 U. 
s. 541. 35 L. ed. 1110. 3 Inters. Com. Rep. 816 (18911. 
prcce€dings for penalties and forfeitures were 
spoken of WI of a Qunsi criminal nature within the 
meaning of the proVWion of the Federal Constitu
tion. 

And that a witness is privileged from testifying. 
under the provision of the New York constitution 
that no one shall be compelled ina eriminal cm"e to 
be a. witness against bimself. to matters which may 
Bubject him to a 'Penalty 8S well as to matters 
whicb may tend to criminate him. was held in 
Cloyes v. Thayer, 3 Hill. 5M (18-12). 

And the payee in a promissory note wbich has 
been transferred ispriviJeged tberennderfrom tes
tifying when called upon in nn action brought upon 
the Dote by the holder against the maker to prove 
that it was given upon a usurious consideration, 
though the note was made prior to the enactment 
of the New York Act of May l5. 1837. malring the 
taking of ucury a misdemeanor and imposing a 
penalty therefor. lbkl- • 

So a witness Or party called 88 a witness may not 
only object to testifying to the main fact which 
would eubject him to a penalty or forfeiture. but 
may also refuse to disclose anyone of 8 eeries of 
facts which together would Upose him to .such 
penalty or forfeiture. Henry v. Bank of Salina. 1 
N. Y. 83 (1847),3 Denio. 593, affirming Bank: of Sa· 
lina v. Henry. 2 DeniO. 155. 

Thus, a witness who is the debtor of a bank is 
privileged, under the provision of the New York 
constitution, against being compeUed in a criminal 
case to be a witness against: h1mself~ from answer_ 
29L.R.A. 

fng questions proponnded to bim, any ot which 
wonld bave formed a lJnk in a chain of evidence
tending to show that be bad d:lsoounted the note 
upon which the action was brought, in violation 
of 1 N. Y. Rev. Stat .. 595. II 28, concerning tbe dis
counting of notE'S by officers of corporations, im
posing as a penalty therefor the forfeiture of the 
debt and twice its amollnt. ibid. 

And the New York Act of 1881, authorizing the 
calling an officer of a corporation to prove usury 
in the discount of a note. and excuSing him from 
criminal prOf;,ecntion therefor, dOeS not deprivE' 
such witness of his constitutional exemption from 
being compelled in a crIminal ca.<;e to be a witness 
against himself, lvhen under the Jaw he migbt be 
subjected to a penalty or forfeiture therefor dis-
tinct and separate from the question 01' usury. 
ibid. .. 

Dut the offense created by the pro'\'isions of that: 
act making the taking of usury 8 misdemeanor is 
not consummated until the usury is actuall}" re
ceived and a mere agreement to ~ceive it does 
not render the party indictable and does not brinSl' 
him within the protection of the constitutional 
provision. Henry v. Bank of Salina, 0 Hll.4 523 
(1843). 

So the defendants in a bill in equity fOr a discov· 
eryare not bound to <lisclose BOY mattl;)rs in their 
answer which will ezp08e them to penalties. and 
the provisions of New Hampshire Act of July 5. 
1867, requiring such discovery. is in conflict witb 
the provision of the constitution of that state that 
no person shaH be compelled to accnsc himself of 
crime or furnish evidence against bimi;elf. Currier 
v. C-oncord R. Corp • .f.8 N. H. am. (1869). 

Ano. when a charge of miscouduct is made against 
an officer, whether amounting to an indictable of
ien86. or only t-o his discredit as such officer. which 
might furnish grounds for hiS removal or'impeach
ment, be is pr-otected l>ythe5th Amendment of the 
P{:deral Constitution 8J!"airu:;t being compelled to be 
a Witness against himself. United Statesv. CoUinB. 
1 Woods, C. C. 4!J9 tl8'i3). 

See also, 85 to disclosures which migbt be nsed in 
proceedin~ for removal of an officer. Be Dickin
son, 58 Row. Pro 260 tl809). fet forth. supra,. 

And in Trammell v. ThomB8. 1 Rarr. & McH.261 
(1767). it was beld neithe-r the sherif! nor his depu
ties can be compelled to give evidence tending to 
8"3.0W that they had not given notice or an execu
tion served by them in accordance with the return 
thereof made by them. But the decision was Dot 
placed on constitntional grounds. 
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the decedent, or has in his possession or I may be put to him t-ouching the matters of 
knowledge any deeds, conveyances, bonds, I the complaint, the court may. bv warrant 
contracts, or other writin,g"s, which contain for that purpose, commit him to the county 
evidences of or tend to dIsclose the right, jail, there to remain in close custody until 
title, interest, or claim of the decedent to he submits to the order of the court or fa. 
any rea] or personal estate, or any claim or discharged according to law. If, upo~ sucb 
demand, or any lost will, the said court or examination, it snpears that be has concealed 
judge may cite such person .to appear berare embezzled. smuggled. conveyed away. ordi;
such court, and may examIne hIm on oath posed of any monp.ys, goods, or chattels of 

. upon the matter of such complaint. If such the decedent. or that he has in his posses· 
person is not in the county where the dece· sion or knowledge any deeds, conveyances.. 
dent dies, or where letters have been granted, bonds, contracts, or otber writings contain· 
he may be cited and examined either before ing evi-dences of or tending to d·isclose the
the superior court of the county where he is right, title, interest or claim of tue decp.· 
found, or before the super~or court of the dent to any real or' personal estate, claini'. 
county where the decedent dIes. or where let· or demand, or any lost will of the decedent 
ters have been granted. But if, in the latter tbe court may make an order requiring such 
case, he appears and is found innocent, his person to "disclose his knowledge thereof to 
necessary expenses must be Iiollowed him out the executor or administrator, and may com· 
of the estate. mit him to the county jail, there to remain 

"Section 1460. If the person so cited re- until the order is complied with, or he is 
fuses to appear and submit to an examina- discharged accordin!! to law; and all such 
tiOD, or to answer such interrogatories as interrogatories and answers must be in writ-

And in Williams v.Lowndes.l Ha11.579 (1829). the 
question whetber a deputy. who makes a levy can 
he compelled to te8tify as to the identity of the ex
ecution in an action against the sheritf for a false 
return wag rai.eed but not decide<L 

The Indiana constitutional provision that no 
person in any criminal prosecution shall be com
pelled to tf'Stify against bimself, however. has been 
.held to apply to criminal prosecutions only. and 
Dot to extend to mere penalties and forfeitures. 
Wilkins v. MaIone. U Ind. ISS (IMO). 

c. General doctrine as to ettldence aqainst one'8 self. 
Tbis !ru.bdivision is made up principally, ffnot en. 

tirely, from 't:aaes decided upon general principles 
ot evidence Without reference to constitutional 
provisions against self-accusation and whiCh migbt 
therefore be n'g-arded as not strictly within the 
scope of tbe note. But in view of the universal 
holding that the constitutional provisions apply 
only when the evidence sought would tend to sub
ject the witness toa criminal prosecution or a pen_ 
altyor forfeiture. they bave been included Witb 
the design of showing the I1mits of the constitu
tional rule and wbatnIles govern in civil cases. 

By these cases the general doctrine is established 
. by 8 preponderance of authority that the privilege 
of It witness to refuse to answer pertinent questIOns 
extendg only to those the answers to which might 
Criminate him. or expose bim to punishment.. Ex 
POrtt: BO!'!CQwitz. 84 Ala_ 463 (l&.~): Calboun v. 
Thompson. 56 Ala. 166.2S Am. ReP. 754 (lSi6); RaIl 
v. State, WAla. 698 (186';'"); Jones v. Lauier.2.Dev.L. 
"-"0 (183m; Baird v. Cochran. 4, Sergo &; R. 397 (1813l; 
Re Doran. 2 PaN. Sel. Eg. Cas. W1 (1846); Robinson 
v. Neal 5 T. B. ].Jon. 213 (1S27); Miller v.Creyon. 2 
Ere-v. 108 (1806): Zollicoffer v. Turney. 6 YeriZ". 29j 
(1834:); Lowney v.Perham. ro Me. 2'.35 (1841): Stewart 
v. Turner, 3 Edw. Ch. 458 (184lJ; Byass v. Su1livan. 
21 Row. Pr.M (1860); Byass v. Smith., 4: Bosw. 6;9 
(18001. 

Or subject hIm to 8 penalty or forfeitUre. Baird 
v. Cochran and Re Do::nu. supra; Henry v.Bank of 
Salina. 1 N. Y. 83 (18'7); Re Kip. 1 Paige, 601 (182V); 
.lones v. Lanier and Lowney v. Perham, SUvra. 

Or something in the nature of a forfeiture of his 
~tate or interest. Henry-v. Bank of Salina andRe 
.l(ip, supra. 

And that a wttness may be compelled to give tes
timony pertloent to the issue which may tend to 
tlubje('t him to a pecuniary IOEa. Alexander v. 
Knox. 7 Ala. S03 (18(5); J.owney v. Perham. 20 Me. 
235 (1841.); HaYB v. Ricbardson. 1 Gill &:I. 368 (I82!.l): 
'Ward v. Sharp, 15 Vt..ll5 (1843). 
29 J •. R. ..I.. 

Or a Civil liability. Be Strouse,! Sawy. 605 (lSaJ; 
Be Danforth. 1 Pa. L. J. 31 (1870): Naylnr,.,_ Semmes. 
! Gill & J. 213 (1832); Jud,ge of Probate V. Green, 1 
How. (Miss.) 146 (1834.'; Hemphill v. McBride, I2 
SIijedes & M. mJ (184.9). 

Or which will establish or tend to establish that 
he owes a debt recoverable in a civil action. Zolli_ 
coffer v. Turney. 6 Yerg-. 29'T (lSUJ: Henryv. Bank 
of Salina. 1 N. Y. 83 118t7); Burnett v. Phalon. 11 
Abb. Pro 157, 19 How. Pr. 5aJ (lSCO); Stewart V. Tur
ner. 3 Edw. Ch. 458 (1841); Hays v. RichardsoD~ 
supra: Copp V. Upham. 3 N. R.I59 (lB25). 

Or is otherwise subject to a civil suit. Henry 
V. Bank of Salina, Stewart v. Turner, Burnett v. 
PhaloD. and JonesV".Lanier. mpra;Taneyv_ KemP. 
4: Rarr. & J. 3!S, '7 Am. Dec. 673 (1818); .AJexander v. 
Knox. 7 Ala. 503 (lS4.)J: Gorham v. Carroll, 3 Litt. 
(Ky.) 2'"!l (18"23): Com. v. Thumton, '1 J. J. Marsh. 62 
(1831); Planters' Bank v. George, 6 :Mart. (La.) 6':0.12 
Am. Dec. 487 (IS19); Copp V. Upham, mpra. 

Or which may be used agafcst bim in a civil suit.. 
Re Kip. 1 Paige. 601 (1829). 

And he cannot be excused on the naund that the 
verdict may be used as evidence ngainst .him in 
some other civil proceeding tben pendiuH or which 
might thereafter be instituted. Hays v. Richard
son. I Gill & J. aoo (18:29) • 

Or becau...«e his tesfimonymightinjuriousJy afl'ect 
his own interests. Miller v. Creyon. 2 BrQv. 108 
(1806); Robinson V. Neal, 5 T. B. Mon. 213 (l8;!7); 
Baird v. Cochran. ! f':erg. & n.. 397 (1S1f1); Stevens v. 
Whitcomb,16 Vt. ]21l1W): Stoddert v •. Manning. 2 
Harr. & G. 141 (1823); French v.Price. 2t Pick. 13 
(1833,; Com. V. Willard. 22 Pick.r.6 (1838); Harper v. 
Burrow. 6 [red_ 1.. 00 {1.8!5.\. 

A witness who is not a party Is not priVileged. 
and cannot be excused trom testifying upon the 
ground that he bas an interest in the ma[terin eon
ttot"€rsy wbich he may be in danlZer of prejudiCing 
by his testimony. Robinson v. Neal, supra; Black 
v. Croucb. 3 Litt. (Ky.) 226 (la23,\; Conover v. Ben. G 
T. B. Mon. 157 08 .. "71. 

No interest short of bejng the real party will ex
cuse him from giving testimony. StevenSl". Whit-. 
comb, 16 Vt. L.."1 (1844) • 

Thus, the plaintiff in an action for seduction may 
be compelled to testify as to alleged previolis IlCts 

of unchastity with others, where fornication is not 
punishable except civilly. Love V. Ma8oner. 6 Baxt. 
2!, 3:? Am. Rep. 5;!! (18731. 

And the plaintiff. in an action for debauching-and 
enticing-away his wife. may be compelled to testi17 
on examination 8S a witness beforetria1 with refer
ence to aIlegations in the an!;wer that the wife was , 
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lng signed by the party examined. and filed 
in the cornt. The order for such disclosure 
made upon such examination shall be prima 
facie evidence of the right of the executor or 
.administrator to such property in any ac
tion brought for the recovery thereof; and 
any judgment recovered therein must be for 
double the value of the property as assessed 
by the court or jury. or for return of the 
property and damages in addition thereto, 
.equal to the value of such property. In ad
dition to the examination of the party, wit
nesses may be produced and examined on ei
ther side." 

Petitioner contends that these' provisions 
()f the code are unconstitutional and void, 
-and that the proceeding in the superior court 
is, therefore, withont warrant of law. His 
position is that they are obnoxious to several 
features of the constitution of the state, and 
more particularly to section 3 of article 1. 
which ptO'vides that '4 no person shall • • . 

be compelled in any criminal case to be 8. 
witness against himself;" and to section 19 
of the same article. which provides that '4 the 
right of the people to be secure in tlleir per
sons, houses. papers, and effects, against un
reasonable seizures and searches, shall Dot 
be violated." These two provisions of the 
constitution are of well-understood signifi
cance; they involve like principles, and, in 
considering the objection made, may be re
garded as one. The argument of petitioner is 
that the sections of the code referred tosre dis
tinctly penal in character, and contemplate a 
proceeding which is in its essential nature 
criminal. within the meaning of the above 
provisions of the constitution; that, being a 
criminal proceeding, petitioner is protected 
by the constitution from being compelled to 
testify against himself, or submit his books 
and papers in evidence. 

There is no question that, if petitioner's 
premises are correct, his co~clusion follows 

-compell .. d to leave him by reason of his cruel and not the vendors had-knowledge that other persons 
inhuman trPatment and immoral conduct in bring· besides tbe agent were interested in the purchase. 
ing a lewd woman into his home for immoral pur- French v. Price.24 Pick. 13 0&13). 
poses. Taylor v. Jennings. '[ Robt. 581 dE6'). So a witness in a bankruptcy proceeding may be 

And a railway conductor,cbarged with receiving compelled to answer a question in the regular line 
money for fares of pa:;;.-o;engersior whicb he1as not of tbe investigation concerning transactions with 
.8ccocnted, may be required to state the conditiOn tbe bankrupt. tbough the eX8rcination may es
()f bi~ property at the commencement and close of tabIish a liability on his part to the bankruPt's es.:. 
hiS servi~. to he weighed with the other evidence tate. Re Stuyvesant Bank. 6 Ben. 33 (!fIT.!). 
in the C8-"f', unless the court can see that it would And a witness who is assignee of certain claims 
furni8b a link in a chain ot circumstances tending due from the bankrupt cannot refuse to testify 
to accvse him of crime. State v. Farmer, is N. H. before the register in the hankruptcy proceeding' 
'200 /IF(5). on the ground that the consideration did not come-

And one who purchased intOxicatinllliquor may from the hankruvt or his estate. and that to an
be required to testify thereto on an indictment for swerwould be revealing his priyate bUBine;::s to his 
the iIlegalsale tbereofwben the hUYingisnot-made prejudice:bl another caoSe. Be Tmk. T Ben. 60 
tr. criminal act. Com. v. Kimball. 2! Pick. 366(1:;37,; (1873). 
Com.~. Willard. 22 Pick. 471 (}838); State v. Rand, 51 And the wife of 8 bankrupt, summoned as a wit-
N. H. 361,12 Am. Rep. 127 /IBn). ness in a bankruvtcy proceeding. may be required 

Nor can a witnesg refuse to give testimony to produce a l*'!tter from her half- brothEr aecom
alminst the defe-ndant in an action because the de- ])anying-a gift of m,)ney with which a house con
fendant is his debtor. and his tt"Stimonyby estab- tracted for by her hm:band was in part paId for. 
)ishing the pJaintiff's claim would diminish the Be Schonberg. 'l Ben. 211 <IB7"l). 
funds out of which his claim might be satisfied. Neither Ciln a witness be excused from testifying 
L"nited States v. GJ;:undy, '[ U. S. 3 Crancb. a.m. 2 L. against a sheriff. on a motion against him. on tbe 
Ed. 461 (1800). ground that be is one of his sureties. where he is 

So, one of !!Cveral coheirs of lands descended not a party on the record. Garey v. FIOSt. 5 Ala. 
from an intestate may be called as a witness by the 636 [IS!3). 
defendant in an action brought for the l'£covery Nor can the $eCUrity of a defaulting sherifI' into 
tcereof. and requirt'd to testifyajlainst the other whose hands the sheriJI's books have fallen wHb~ 
-coheirs where he is not 8 party to the suit. Nasa v. hold them., on 8 bill for a discovery. upon the 
Vanswearingen.1 Sergo &- R.19Z(1821}. J[round that the disclosure mijlht subject bim to 

And a person caUed as a witness for the plaintiff suits. but will be compelled to produce them. 
-cannot r€fuse to testify upon the ground that he Hawkins v. Sumter," De8au..~. Eq.l03Il81Ol • 
.--ill be required to disclose facts which will show And a security on tbe bond of a decea!!ed in!!oiv
that he was a portner in the tmosaction out of ent sheri1f, who has obtained J)0sses8ion of the 
which tbe cause of action arO@e,and that he is sberiff's bookS, maybe compelled to produce them 
equally Hable with the defendant to the plaintitr. in evidence by 8UbpU'na duces tecum in aD action 
ZollieofIer v. Turney, 6 Verga 2'JT 1183!}. hetween third pel"8ODS, though he is apprehensive 

And 8n attorney employed by parUes served. who of dang-er to himself from their disclosnre. lbid. 
entered an aplJearance for all the defendants in- So a stockbolder in a bank may be compelled to 

- -eluding' parties not ;.erved, is a competent witness testify jn behalf of the pluintifr in an action 
jn a 8UD8eqllf'nt action for cont.ribution brou~ht agoinst the bank., thougb his el-idence may injl1ri
by those aened a~ainst those not served, and the' ously affect his intere3ts as Fluch stockholder. 
ta.ct that bis e\:idence may(ii!;:close matter which Dictum in City Bank v. Bateman. 'j Harr. &J. 10' 
will support a Civil action against him is no excuse (l8:!til. 
for not te;;:tifying. Cox v. Hill. 3 Ohio. 412 {l~~j. And a witneFlS. who Is an officer of a corporation. 

And the payees in several notes given -by an cannot refuse to furnish documentary e,·idence in 
agent for the purchase ot goods for the purposes a judicial proceeding, on the ground that it mi:tht 
of a l"oyage are competent witue::ses, and may be criminate the cOrporation under the inte~tat6 
compelled to testify in an action brought by one commerce law, as I.'Orporations are not liable 
of the vendors for the use of bimst-lI and other criminally or exposed to penalties or forfeitureS 
vendors. agaiIlllt thepe'-I",!iOns interested in the voy- thereunder. Re Peasley. 44 Fed. Rep. 271. 3 Inters. 
&Jre. In behalf of the defendants. as to whether or I Com. Rep. ~ (1890).-
~9 L. R. A. 
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:necessarily. But his construction of the pro- the Probate Act, which alone gave plaintiff 
visions in Q.uestion cannot be sustained. 3. remedy for the wrong; that the statute was 
'These provisIOns have received a construc~ penal in its Datnre, and that the plaintiff 
'tion at the hands of this court directly at was bound to prove the embezzlement as _al. 
variance with that put upon them by peti- leged, or fail in his action. Judgment hav. 
tioner. Sections 1458-1461 of the Code of iog gone against him, the plaintiff appealed. 
Civil Procedure were, prior to the adoption and in disposing- of that question the court 
of the codes, a part of the old Probate Act, said: "The position that section 116 affords 
as sections 116-119: they are a part of the the exclusive remedy for embezzling and 
same article, and relate to the same subject, alienating the effects of the deceased, inter
'which is expressed in the title as "Embezzle- mediate the death of the deceased and the 
ment and surrender of property of the estate." grant of administration, cannot be main
In the case of Jahns v . .1.Yolting, 29 Cal. 507, tained, unless that section can be held to be 
this court had occasion to construe section 116 a penal statute. . . . The distinctions 
'-Of the Probate Act (now section 1458, Code between penal and remedial statutes are not 
eiv. Proc.) upon the very feature now in- always clearly marked, nor are the anthori-' 
-volved. That was an action by an adminis- ties quite harmonious where statutes Very 
trator to recover property belonging to the similar in ·their purpose and general terms 
-estate of his decedent, which he alleged had have been under review. A penal statute is 
'been embezzled by defendant and converted one that imposes a penalty or creates a for
to his own use. The lower court held that feiture 8S the punishment for the neglect of 
the action was brought under section 116 of 8omeduty, or the commission of some wrong, 

And the plaint.i"ff in an action for breach of cov_ 
-enant of warranty of title to land, thehreach con
.aisting of the taking of the tim be1" therefrom. who 
has testified in his own behalf that without the tim
·ber it was worth but 10 cents per acre. may be 
asked on cro~e-E'xamination if be has not been of
-feted $1 per acre for it, as tending to show the bias 
of the Witness. Clark ,".ZeigJer, 85 Ala.I54 (1887). 

And in Ragland v. Wickware.! J. J. Uarsh.530 
(1830). which was an action against a sbenH' for an 
..alleged illegal seizure. a person who bart preVIously 
warranted the title of the property Jlleized was held 
to be compellable to testify. but the decision was 
placed upon the ground that he would not be lia
ble on bis warranty. 

The refusal of the court below. however. to com_ 
.pel a witness to answer. who refuses on the ground 
that it migbt subject him to a ciyH liability, is not 
.a ground for reversal on appeal, where the answer 
would ha~e heen irrelevant or inadm:i5sihle. Nay
lor v. 8eemes. 4- Gill &J. 2'i3 (1&32). 

And et'en jf a witness is to be regariled as priv
JIegro from answering-questions again~ his inter_ 
est. the privilege would extend only to refu~iog 
to answer particular Questions. and wonld Dot jus
tifya refmal to testify at all. Judjle of Probate v. 
-Green. 1 How. (Miss.) H6 (1834); Hemphill v.Mc
.Bride, 12 Smedes & )1. 620 clS!9). 

II.. The contrary doctrine. 

subject to objection by the party seeking to im
peach such person's character. 

But a witness :is not privileged from testifYing 
wherehe ~oIuntari1yacquired an interest after the 
interest of the party in hill testimony was acquired; 
hut be cannot be compelled to divulge matters 
coming to his knowledge after he became inter
ested. Simons v. Payne. 2 Root, 400 (l<S6). 

And one who execut€!! a promissory noteJn behalf 
of another, and afterwards gives bond conditioned 
tbat his prinCipal will prosecute an appeal from a 
judgment on the note, cannot refuse to testify in 
behalf of the payee of the note as to its execution 
on the ground that it would be against his interest. 
as be voluntarily assumed that interest after the 
payee acquired an interest in his testimony. and 
did not acquire it in the common course of business 
for his own profit. Phelps v. Riley.S Conn. 268 
(18:.-'0). 

So there are also a number of cases from other 
states and jurisdiCtions. mostly of an early date. 
holding, either directly or by implication, substau
tillUy the same rule a.s the Connecticut cases. Dut 
thou~h not expressly mentioned, it would seem 
tbat all. or nearly all, of them must be regarded 809 
overruled by subsequentinconsi8tent decisions. 

Thus., in Bank of Cnited States v. Wru;hington. 3 
eranch. c. C. 295 (15281. it was heM that a book
keeper of a bank cannot be compelled to ans~r a. 
question, jn an action by the bank for an oyerdraft 

. The contrary doctrine, that a witness cannot be paid by mistake, the answer to which if a-iven 
compelled to testifY against his pwn interests, has mi~bt render him liable for the loss. 
been adopted, and seems to remain the rule of con- And in Be Hill. 6 Ct. CL 83 (1870). it was held tbat 
<luct in Connecticut. a witness should not be required to answer a qu~ 

Tbis was held in Storrs v. Wetmore,Kirby (Conn.) tiOD which in his opinion relates toanothersuit in 
2m tl78j); Starr v. Tracey. 2 Boot. 5!!M (179jj:and Ben- which he Is clgimant~ and not to the suit on t~ 
lamin v. Hathaway, S Conn. 528 (1821). unless assurance IS given to the court that it is in-

And in Benjamin v. Hathaway. supra, it was held tpnded to elicit testimony relevant tothe issue. 
tbat a sheritrcannot be compelled to git'e evidence Dut see United States v. Grundy. Re Stun·esant 
for the purpose of falsifying hIs return, the sheri!! B:aok. Be Ttask. and Re Schonberg, set forth 8U
being liahle by statute fora false return, the court I PTa in tbe preceding" subdivision. 
t;aytng that in its opinion the result would be the So in Appleton v. Boyd. '1 Mass. 131 (1810). the 
same if the effect of the testimony were merely to court refu8eti to sustain an objection to the rPfu.!'al 
Subject tbe witness in debt. of tbe court below to compel a person who was lU-

And in Treat v. Browning, {Conn. 403,10 Am. terested in the event of the suit to testify the rem 
Dec. 156 (182:!), balding a certificate of the good agaillst his interests. 
eharacter of another. git'en t;evernl years before But see Ma.-'·sachusetts cases t!et forth BUpra in 
bYa witoCSEl wbo testified on the trial that his char. the precedingsuhdivision. 
acter was llelow the common level, was admi8'5ible 80 in BeIl's Case.! Browne (1)a.) 376 (18Il). it was 
in evidence. the court said that if there bad been held tbat a witness sbould not be compelled to 

.any:inconsistency between tbe certificate and the answer a question which mi,llht atrect him civilly. 
eVidence tbe witness should hat'e claimed his pliv- as well as thO--~wbich mjght tend to c:rlminate him. 
Jlege of exemption from testifying in disparage- And in Long v .. Baihe, ! Serg. &. R. 22211818), it 
ment of bimself, but .that the evidence was Dot was held that a WItness cannot be excused from 

'29 L. R A. 52 
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that concerns the good of the public, and is 
commanded or prohibited by law. The law 
generally first prescribes what shall or shall 
not be done, and then declares the penalty. 
Its primary object is punishment, and to deter 
others from offending in like manner, though 
it may give the penalty. or some portion of 
it, to the person who may prosecute the ac
tion. Reed v. Northfield, 13 Pick. 94, 23 
Am. Dec. 662; Suffolk Bank v. WOJ'cestt'1' 
Bank, 5 Pick. 106; lrollOck v. Pattee, 38 ~Ie. 
103; Bayard v. SmUll, 17 Wend. 88; Sedgw. 
Stat. -& Const. L. 390." And it was held 
that the section was not penal, but purely 
remed.ial. Sections 1459 snd 1460 are strictly 
·within the principles of construction ao
nounced in that case. They are no more 
penal in their essential features than is sec
tion 1458. It is true that, as urged by peti
tioner, they provide for pains and penalties, 
in the way of imprisonment and damages, 
under certain contingencies; but the essen-

tisl distinction between these provisions and 
a penal statute is that the penalty is not im
posed as a punishment for a public wrong, 
but 1I.S redress for a private grievance. And 
it is not unusual to find provisions of a sim
ilarcharacter in statutes purely remedial. Both 
before and since Jahns v . .1Yolt'tng, supra, thes&
sections have several times been under con
sideration by the court. In Beckman v .... l[c
Kay, 14 Cal. 250, the court considereu the· 
action, which was brought under section 116-
of the Probate Act, 85 in the nature of an 
action of trover and conversion; and in .. lle8-
mer v. Jenkins, 61 Cal. 151, it is said" that.. 
under a statute very similar, if not precisely 
like, sections 1458-1461, Code Civ. Pmc., 
the power of a judge of probate, in respect 
of matters of this kind, is analogous in itg. 
extent and object to the pow~r exercised by 
courts of chancery upon bills of discovery.'" 

Petitioner relies largely in support of his 
position upon Boyd v. United States, 116 U. 

testifying because be believes himself tQ be inter-r he was not regarded as a competent witness, and 
ested in the event when in fact he has no interest; not as a protection against self-accusation; snd 
or when his interest consists of a mere honorary therefore the cases supporting it have been omit
engagement to pay the debt in suit if not other- ted; though tbe following cases are included as 
w1se liquidated, which could not be enforced at bearing to some extent upon the question of the· 
law. privilege of a witne8S. 

But see subseqnent PennsylVania cases set forth ,Thus, statutory provisions that ~a witness shall 
in the preCeding subdivision. not be excused from answering on the ground tbat; 

So, in }Iauran v. Lamb, 7 Cow-.Ut aa:m, holding the answer may establish crtend to establish that 
that a party ill interest cannot be compelled to he owes a debt or is otherwise subject to a civil 
testify. the question whether a witness can be com- suit do not affect the privilege of a party in inter
pelled to answer a question when his answer would est to refuse to testify. Cook v. Spaulding,! Hill, 
tend to subject bim to a civil suitwas discu8..<:ed but 586 (1841). 
not decided, though the court seems to have fa- But a provision that in civil actions a party may 
TOred the opinion that he could not. be examined e.g a witness eIther in bis own behalf 

And in Shotwell v. Morns, I N_.T. L. 22i (1'194), it Or at the instance of the opposite 'Party, and that 
'Was held that bail Is not precluded from ginng no witness shall be excluded on aceount of interest, 
evidence against his prinCipal. but that he cannot abrog-ates, &0 far as civil actions are concerned .. 
be compelled to do so, though objection must corne the common-law principles that a party to an 
from him pf'l"SonaIly. action or a person interested in the event shall not 

And in Helm v. Handley. ! Litt. (Ky.) 2:!1 flS22\. it be permitted to Jrt.e endence in favor of himself .. 
W8.S said tbat whether or not a wit;ness has the and that no man sball be compeJled to give evi
privilege of Dot deposing when his own interests dence ag-ainst himeelf. il"alsh v. Sayre. 52 How~ 
may be a:tIected, if he does depose to facts. preju- Pro 334 (18GB). 
dicing them in another controversy, there is no 
law which prevents the use of his depositIon 
therein. 

So in Cook v. Corn, 1 Overt. 3W (lE06), the rule 
was laid down that no one can be obliged in a court 
of law to give evidence against himself. 

But in Zollicotler v. Turney, 6 Yerg. 29j (1834). it 
was said that in Cook v. Corn, wpra. something was 
said as to whether a witness could be compelled to 
testify when his evidence would disclose that he 
owed a debt. but nothing decideo_ 

So. in Re Osborne, 141 Ma...~. 301 Q88Sl. the court 
refused to compel a former member of a b-::>ard of 
water commissioners, whose conduct was being 
investigated before a committee of a city couDcil, to 
Idve endence which could be used in a suit surse
quently brought by the city 8lffiinst him,buttbede
cision wrrs ba::ed upon the ground that he had been 
removed from ()ffice, and su·cb changes had taken 
place that the questions involved were mere moot 
questions. and investigation was continned for the 
sole purpose of procuring evidence for use in such 
SUit. 

E'. Partia in interest. 

TI. Unreasonable searches and seizures. 
The provision ofthe 4th Amendment of the Fed

eral Constitution, that the right of the people to 
be secure in their persons, houses. papers, and ef
fects against unreasonable searcbeg and seizures, 
shall not be violated, and similar provisions of state 
constitutions have aL~been freqnentlyinterposed. 
particularly in revenue matters, as a protection 
agaiustbeingcompelled to give evidence against 
one'sseIr. . 
Thll~ it was said in Boyd v. United States, 116 U~ 

8.616,291.. ed. 746 (18851, and repeat.ed in Couneel~ 
man V. Hitchcock, ]42 U. S. 547, 35 L. ed. 1110,:; 
Inters. Com. Rep. 816 (1891), that the unreasonable 
searches and seizures condemned in the Fourth 
Amendment are almost always made for the pur
J)08e of cfJmpelling a man to give evidence against 
himself, which in criminal cases is condemned in 
the Fifth Amendment, and tbat no substantial 
difference can be seen between seizing a man'S 
private books and papers to be used in evidence 
against him, and compelling him to be a witness. 
against himself. 

And the compulsory production of one's private
At common law, parties to actions and parties in book:tand papers for use in sui~ for criminal acta 

interest were also excu8ed from testifying .. ThiS I or for penalties or forfeitures is compelling bim t() 
rule, howeyer. woqld seem to have been based on be a witness against bImself, and is equivalent ro 
the question of competency rather tban priVIlege, an unreasonable Bearch and seizure, witbin the 
the evidence of the party being excluded because meaning of the Fourth Amendment. Boyd V. 
2Q :r .... R. ~<\. 

See ai5:o 31 T .. R • ..-\.. IG3. 
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S. 616, 29 J.J. ed. 746, and Coun.~elman v. I feit the merchandise in respect to which the 
Hitchcock, 142 U. S. 547, 35 L. ed. 1110, 3 wrongful acts were performed. Under this 
Inters. Com. Rep. 816. But we think those statute an information was filed so-ainst cer
ca.."€-s entirely distinguishable in principle tain goods charging an offense °under the 
from, and not at all in conflict with, the act, and asking the forfeiture of the goods. 
views expressed in Jahns v. ~'olting. Th~re In the course of the proceedin,g', Boyd havincr 
are, it is true, some general expressions and appeared as a claimant of the property. and 
language in those cases which, read. without denied any act of forfeiture. and it being im
reference to the particular facts of those cases, portant to the government to show the quan
might be construed as supporting the peti- tity and value of the goods. a motion was 
tioner's position. But when considered in made by the United States district att.orney 
the light of what was before the court, and for an order directing the claimant to bring 
the premises from which they were rellSOn- into court- a certain invoice alleged to 
ing. any seeming conflict fades away. In be in his possession and to contain proof 
the case of Boyd v. United States, a statute of the trut.h 'If the allegations of fraud made 
declared that any person wllo, with intent to by the United States. Such ortier was lllade, 
defraud the revenue of the United States. and, in o1!edience to it, the claimants pro
should commit or omit certain acts, should duced the invoice, which was used as evi
for such offense be fined in any sum Dot ex- dence against them on the trial. Speaking 
ceeding *5,000 nor less than $50, or he im- of tlle character of the proceeding, it was 
prisoned for any time not exceedin~ two said by the court (page 63-1, 116 U. S., and 
years, orboth; and, in addition, should for- page ;52,29 L. ed.): "In this very case, 

United States and Counselman v. Hitchcock, I in evidence therein without reference to tbe ques-
8Upra. tion of the legality of the search warrant. Stock. 

And is within the~cope of tbeprohibition of that well v. United 8tat.es, 3 Cliff. 284(18;0). 
amendment in all cases in which a senrch snd 

. seizure would be, as it isa material ingredient and 
effects tbe 80le object and purpose of searcb and 
seizure. Boyd v. Dnited States, supra. 

And making the nonproduction of books and 
papers and invoices a confession of the allegations 
wbich it is clHlmed they would prove if Droduced 
is equivalent to tbeir compu!i;oryproduction, with
in the spirit and meaning of the constitutional 
prohibition. It/itt. 

The constitutional prOvision with reference to 
unreasonable searches and seizures, however, ap
plies to prevent investigation into private affairs 
only,and Goes not interfere with investillation in
to matters of a public or quasi public nature or 1n 
which the publiC bas an interest. 

Thus, tbe Act of Congress of July 20,1888, giving 
supervisors of internal revenue the right to exam
ine such books and papers 8.S show the operation 
of banking institutions with the public and con
nected with the internal revenue of the United 
States, but not authOrizing investigation into any 
of their private afl'ai~ is not repu~nallt to the 
Fourth Amendment of the Federal Constitution. 
Stanwood v. Green, 2 Abb. (U. 8.) 184 (18;0). 

And in lTnited States v. Three Tons of Coal, 6 
Biss.3'W (1875), it was held that tbe Fourth Amend
ment of the Federal Constitution is intended for 
the protection of pUrely prhate rights, and does 
not Il.pply to a seizure of books and papers in a pro
ceeding against a distillery for forfeiture u~der 
the revenue laws, as the books and papers called 
for pertain to a business in which the government 
as a superrising power. under the revenue laws. 
has an inter€s~ the business bf:-ing regulated by 
law. 

This case is ol"erruled, however. so far as it bolds 
that a compulsory disclo!mre can he required in an 
Mction for a forfeiture. See Boyd v. United States, 
BUpra. 

And this provision. like that with relation to 
compelling a person to be 8 witness against him
!!elf, applies to criminal actions and prol.'eeaings 
for penalties Rnd forfeitures only. and has no ap. 
plication to civil proceedin/lS. Re Meador. 1 Abb. 
(D. S.) 3[1 (l8fi9); R~ Strouse. 1 Sawy. 60.') (18W. 

Account books, letters, and other documents 
lIeized nnder a search warrant i~sued prior to the 
institutjon of a suit to recover duties and penalties 
for illegal importatlon, for the purpose of the dts
COvery of fraud upon the revenue, are admissIble 
29 L. R. A. 

TIl. Right 01 trial by jury • 

The claim has been made, but not 8ustained. that 
certain statutory requirements as to compulsory 
examinations and production of hooks and papers 
in revenue matters were in contravention of the 
constitutional right of trial by jury. 

Thus. the Act of Congress of June 22. ]874, provid~ 
ing that the claimant or defendant, in a proceeding 
arising under the revenue laws may be required 
to produce his books, invoices. and papers for ex
amination, or tn default thereof the allegations 
which it is claimed thcy would have established are 
to be taken u.s confessed. does not contravene the 
prodsionsof the Seventh AmeIldment of the Fed
eral Constitution that in mit at common law when 
the value in contro\-ersy shall exceed S20 the rillht 
of trial by jury shall be pt"eS€rved, the prol"ision 
being in the nature of a penalty for refusal to pro. 
duce. thougb when the cause is ready for trial the 
claimants would have a constitntional right to 
demand a jury. Cnited States· v. Distlllery No. 
Twenty-Eight, 6 Biss. 483 (1Si5). 

So the proceedings provided for by the Act of 
Congress of 1868, !I 49. empowering superviilcrs of 
intenml revenue to examine premises and, jS~6 
summons requiring persons to appear before them 
and testify under oath and produce books and 
papers. etc., for the purpose of the prevention. de. 
tectioD. and punishment of fraud.;:; with relation to 
the collection oftuxes, are ministerial and not ju. 
diciai. and not unconstitutional as infringing the 
right of trIal by jury, the summone provided for 
not bein,f a judicial writ but a mere notice. Be 
Meador.! Abb. <T!. 8.)317 (1869). 

IV. Due proel'~ of lalt'. 

So in Re Meador, lAbb. (U.S') 31711869), protection 
was sought under the constitutional guaranty of 
due process of law witb the same result; it being 
beld therein that the Act of Congrt'S!: of ]868, § 49, 
empowering supervi~orsof iuternal revenue to ex
amine premises and to issue summons requiring 
pel'8ODS to appear before them and testify under 
oath and produce hooks and papers, etc .• for the 
purpose of the prevention. detection. Rnd punish~ 
ment of any frauds wrth relation to the collection 
of taxes, and the Act of Jutr, 1866, 19, providing 
the mode of compelling obedience to thesummOllil. 
are not unconstitutional as contravening the Fifth 
Amendment to the Federal ConstitutioIl providing-
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the ground of forfeiture as declared in the ceedings for all the purposes of the Fourth 
12th section of the Act of 1874, on which the Amendment of the Constitution, and of that 
information is based, consists of certain acts portion of the Fifth Amendment which de· 
of fraud committed a,g:ainst the public reve- elares that no person shall be compelled in 
nue in relation to impnrted merchandise, any criminal case to be a witness against 
which are made criminal by the statute, and himself. . • ." 
it is declared that the offender shall be fined The difference in character between the 
not exceeding $5,000 nor less than $50, or be proceeding under discussion there and the 
imprisoned Dot exceeding two years. or both; I proceeding comp1ained of here by petitioner 
and, in addition to such tine such merchan· was, however, recognized in the same 
dise shall be forfeited. These are the penal· opinion in the following language (page 
ties affixed to the criminal acts, the forfeiture 624, 116 U. S.. and 749, 29 L. ed.): 
sought by this suit being ODe of them. If "The entry upon premises. made by 8. 
an indictment had been presented against the sheriff or other officer of the law, for the 
claimants, upon conviction the forfeiture of purpose of seizing gooos and chattels by vir
tlie goods could have been included in the tue of a judicial wri~, such as an attachment. 
judgment. If the government prosecutor a sequestration, or an execution, is not with· 
elccr.s to waive an indictment, and to tile a in the prohibition of t.he Fourth or Fifth 
civil information fuminst the claimants-that Amendment, or any other clause of the Can
is, civil in form-can he by this device take stitution; nor is the examination of a de
from the proceeding its criminal aspect and fendant under oath after an ineffectual exe
deprive the claimants of their immunities cution, for the purpose of discovering secreted 
as citizens, and extort from ,them a produc· property or credits, to be applied to the pay
tion of their private papers, or, as an alter· ment of a judgment against him, obnoxious 
native, 8 confession of guilt? This cannot to those amendments. But, when examined 
be. The information, though technically a with care, it is manifest that there is a total 
civil proceeding, is in suhstance and effect UD likeness of these official acts and proceed
a criminal one. . • . As, therefore, suits iogs to that which is now under considers
for penalties and forfeitures incurred by the tiOD. In the cas~ of stolen goods, the ownel 
commission of offenses agaiIPSt the law are from whom they were stolen is entitled to 
of this quasi-criminal nature, we think that their possession; and in the case of excisable 
they are within the reason of criminal pro- or dutiable articles, the go!,ernment has an 

that no one sball be deprived of life.liberty.orprop
erty witbout due process of law. 

Amendments to the Federal Constitution prohihit_ 
ing unreasonable searches and seizures and pro
viding that no person shall be compelled in any 
criminal case to bea witness against himself. Boyd 
v. United States, 110 U. S. 616, 29 L. ed.14.6 (1885). 

In tha.t case tbe rule was applied to a proceeding 
to establisb a forfeiture, llun:uant to the Act of 
COD!U"£'88 of June 22.1814, §12, of p-oods alleged to 
have been fraudulently imported without payment 
of duties in whicban order was made requiring the 
claimant Clf the goods to produce certain invoice3 
for inspection and introduction in evidence. which 
was beld to be erroneous and illegal Ibid. 

And in Re, Platt &- Boyd, 7 Ben. 261 (187,1,). it. was 
'held that the Act of Congress of ].farch 2.1867. § 2-
autborizing tbe entry iuto any place or premises 
where any invoices. books. or papel"!! are depOSited 
relating to mercbandise with respect to which 
frault upon the revenues is alleged to have been 
committed, and the seizure, examInation, and re
tention tb.ereof. is a provision in aid of tbe due 
enforcement of the re\"eraue laws and not repug
nant to the provision of tbe Federal Constitution 
that no p€I"'Son shall be deprived of life, liberty, or 
property without due process otlaw. And the Act of Congress of June 2!, 1814, au. 

thorizing' courts of the United States in re,·enue 
v. Distinction betll'een cit>U ~and erimiMl Qr penal cru;es. on motion of the government attorney. to 

proceedinas. require the defendant or claimant to produce in 
court his pri\"ate books. invoices, and papers, or 

Con!'titutional prohibitions against compeIUng a else the aUeJnltions of the attorney to be taken 83 
person to be a witness a/nlinBt himself and against confessed:. is unconstitutional and void as applied 
unreru;onable searches and seizures haring be£'n to suits for penalties or to E'Stablish a forfeiture ot 
held to be applicable to penal and Criminal pro- the party's ,lrood~.as being repullnant totbose pro
ceeding9 only, it becomes necessary. when tbe nsions. Ibid., overrulin~ United States v. Thrre 
question arL-.es, to determine the character of the 'rons of Coal, 6 Biss. 3';9 (1875); United STates v. DiS
proceeding in which the evidence is sou;!'bt or de- tillery No. Twenty-Eight. 6 Biss. 4S3 {lS;51; United 
81gned to be used, the availability of the-conetitu- States v. :Mason, 6 Biss. 358 (lS75).-ns to this point. 
tional probibition dependlDZ upon whether it is It is also to be obser,ed that Re Platt & Boyd 
remedial or penal in its nature. end United States v. Hughes, set forth infra. 

Tbiswas thequestioD upon which the prinCipal and Stockwell v. United States. set forth supra, 
case turned, and the distinction there drawn. tbat under Unreawnabl-e 8earche., and seizures, are aL<;() 
compulsory disclosures may be required where the o\>erru!ed by Boyd v. United States. 8llpra. so far 
proceeding is purely remedial I:lnd the penalty, if as tbey uphoJd the compulsory production of pa
any, is not imposed as a punisbment for a public pers in proceedings for a penalty or forfeiture. 
wrong, but 83 a redress for a private grievance, So. an investigation bya grand jury as to whether 
but not wheretbe primary object of thepenaIt:r or there has been a violation of the interstate com
forfeiture is puni8hment for a violation of duty or merce act is a criminal case within the meaning of 
a public wrong end to deter others from offending- the Fifth Amendment of the Federal Constitu. 
in a like manner. seems to accord with the author- tion providing tbat no person shall be compelled in 
Uies on the subject. a criminal ca...;;e to be a witness against himself. 

Thns. a proceeding to forfeit a ppI"'Son's goodsfor Counselman v. Hitchcock. U2 U. s. 541, 35 L. ed. 
an oifenre against tbe laws, thougb Civil in form, 1110),3 Inters. Com. Rep. 816 (1891). 
and whetber in rem o~ in ptf"8Q1!llm. is a Criminall And an action for a penaltynnder the Contract 
case witbin the meaning of the Fourth and Fifth Labor Lawof 1.S85. 13, providing that such penalties 
29 L. R. A. 
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interest in them for the payment of the du. 
ties thereon. and until such duties are paid, 
has a right to keep them under observation, 
or to pursue and drag them from conceal· 
ment; and in the case of goods seized on at· 
ta.chment or execution. the creditor is entit1ed 
to their seizure in satisfaction of his debt; 
and the examination of a defendant under 
oath to obtain a discovery of concealed prop
erty or credits is a proceeding merely civil 
to effect the ends of justice, and is DO more 
than what the court of chancery would di
rect on a bill for discovery. n In the Coun
.elman Case, which was a case growing out 
of the refusal of Counselman to testify before 
a grand jury upon an investigation of &1· 
leged violations of .. An act to regulate com· 
merce, " on the ground that his answers might 
tend to criminate him, the court held it was 
within the principles announced in the Boyd 
(Ja&. and reaffirmed those principles. The 
case of Lees v. Unlted States, 150 U. S. 4'i6, 
37 L. ed. 1150. is another case falling strictly 
-within the principles of Boyd v. United 
States. 

These considerations dispose of the main 
objection of petit.ioner. The other objections 
to the constitutionality of the statute are, in 
our judgment, without merit. Nor is the 
objection tenable that the proceeding in the 
probate court invol ves passinsrupon the title to 

property, and is, on that ground. without 
the court's jurisdiction. & ptlTte Casey. 71 
Cal. 269; lie o.rr1l, 25 Hun, 321.. 

WrU denied. 

We concur: Fitzgerald, J.~' Harrison. 
J.; Garoutte, J./ Beatty, Cll. J. 

McFarland. J.: 
I dissent. This is an original petition hera 

by H. )1. Levy for a writ of prohibition to 
be directed to the superior court of the city 
and county of San Francisco. department No. 
9, Ilnd Han. J. V. Coffey, judge thereof, 
command ing said court and said Coffey to 
refrain from further prosecuting 8 certain 
proceeding instituted in said court against 
said petitioner. An alternative writ was 
issued, amt on the return day the respondent 
demurred and answered, and the matter was 
then submitted. 

It appears that the administration of the 
estate of one Morris Hoeflich. deceased, 1s 
pending in the cnurt of respondent, sitting 
as a probate court, and that one Solomon 
Hoeflich is administrator of said estate. On 
the --- day of June,1893,the said Solomon 
Hoeflich, 8S such administrator, fiJed in said 
court, in the matter of said estate, a certain 
writing, or petition, the contents of which 
are subst:mtially. these! It is therein averred 
that, from information derived from persons 

may be sued for as debts of like amount are now ness against himself, contempt of court being a 
recovered, thougb civil in form is criminal in oa- public offense. Ex parte Gould. 99 Cal. 360, 21 L. 
ture, nnd one in which the defendant is entitled R. A. 751 11893). 
to protectiOn under the Fifth Amendment of the The Act of Congress of March 2,1867, ~ 2, author
Federnl Con!;titmion. Lees v. United Stat€s.!50U. iring tbe entry into any place and premises where 
8. 4.IS, 37 L. ed.ll50 Qe93). any invoices, books, or papers are deposited relat-

So, ftSummary proceeding under Cal. Pen. Code. ing to merchandise with respect to which fraud 
t .72, for the remo.alof a sberi1f from office is a upon the revenue is alleged to have been commit~ 
criminal proceedi~ in wbich the def~ndant has ted, and the seizure, examination, and retention 
constitutiomll protectiou against being-compelled thereof,however,fs a provision in aid of the due 
to be a WitnE'SS against himself, remoyal from of· enforcement of, the revenue lllws and not repug4 
fice being a punishment for wrongdoing. Tbul's- nant to the Fourth Amendment to the Federal 
ton v. Clark (Cal.) 40 Pac. Rep. 435 (1895). Constitution providing that the right of the people 
~nd an inquisitorial examination under oath of a to be secure against unreasonable seaNhes and 

United States marshal who had assisted in 'toelect- seizures shaH not be violtlted. Be Platt & Boyd,1 
ing and making up a list of jurors for the trial of a Ben. 261 (1874). 
criminal cause, had upon a challenge to the panel And proceedings under the Act of Congress of 
of jurors, wboseofficial conduct was impeached by June 30, 18&J,. as amenderJ. by the Act of July 13,. 
the challenge and who is charged with misconduct 1!!66. to compel the production of books and the 
whicb might amount to an 1ndictable o/Iense or giving of evidence before the assessor concetning 
furnisb grounds for his remo,'a! or impeachment, aIL"CSsments under the internal revenue acts, are 
infringes the spirit If not the letter of the pro vi- civil. and not criminal proceedin,lrS. and do not can· 
sion ot the Fifth Amendment to 'the Federal Con~ travene the provision of tbe Fourth and Fifth 
stitution that no person Ehall be comP€'Ued in a Aroennments of the Federal Constitution protect
criminal case to be a witn€8sagainst himself.-and is jug the people against uorea..Q()oable searches and 
repugnant to the prinCiples of personal liberty seizures, and being compelled in a criminal case to 
embodied in tbe common taw. eDited l:!tates v. be witneS8es against themselves. Re Strouse, 1 
CoilinS,1 Woods, C. C. 499 (1873,. Sawy.605' (18m. 

And in Jackson l". HumphreY,! Johns. 498 (]1lJ8), dnd the proceedings provided for by the Act of 
it was said that a public officer would Dot be bound Congyess of 1868.0 49, empowering ~mpervisors of 
to answer Rny questions impeaching the integrity internal revenue to examine premises and l...'"8ue 
of his conduet as such. summons requiring persons to avpear before them 

So a proceeding for contempt against a person and testify under oath and produce books and 
charged with inducing witna:!!eS to absent them. papers. etc., for the purpose of the prevention. de
selves and a~oid procei!S is one in which thePE'rson temion, Rnd punishment of frauds with relation to 
cbarged cannot be required to testify in proof ot the collection of ta.x:es, and the Act at July, 1866. 
the charge as be would be tbereby required to t 9, prolriding the mode of compeJiingo obedience 
criminate himself, the contempt being a statutory thereto, are civil and Dot criminal proceedings:. 
clime. Be Nickell, 4i Ran. 'I3i (1m). and not withjn the prohibition of tbe Fourth aod 

And a person accused of contempt of $X)urt can- Fifth Amendments of the Federal Constitution. 
not be compelled to submit to examination as a and such acts are not unconstitutlonsJ. He 
witness on the bearing of an order to show cause Meador, 1 Abb. (U. 8.) a11 (lS69)' 
why he should not be puni5bed therefor, undp..r I So, in United 8tates v. Hughes, ]2 BJatchf. 553 
Cal Con...<q". art. ], § 13, proViding that no person llfr.5). it was held that the disconry of evidence 
shall be compelJed in a criminal ca...<:e to be a wit- contemplated hy the provision of U. B. Rev. Stat. 
29L.R.A. 
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whose names said administrator is unwilling 
to disclose, he bas ascertained that the said 
deceased, :Morris Hoetlich, prior to and down 
to the time of his death ... was either a full 
partner with the said H. M. Levy, or en~ 
gaged with him jointly in 8 large number 
of transactions" in stocks and mines in Cali
fornia and Nevad~.'and in other property. 
.. the exact nature and extent of which trans
actions, and of the real and personal estate 
resulting therefrom, can he ascertained by 
an examination of the said H. 11. Levy and 
other witnesses under oath, and by the pro
duction and examination of books of account, 
correspondence checks, deeds, conveyances, 
bonds, contracts, and other writings and doc
uments now in the exclusive possession of 
said R. 11-1. Levy;" and also by examination 
of other named persons and documents, etc., 
in their possession. It is also aV~ITed that 
said Hoeflich. deceased, before bis death rep
resented to a number of nersons, whose names 
thp- administrator is unwilling to disclose, 
"that he was in partnership and had large 
joint interests with sllid II. M. Levy;" and 
that the fact that he made such representa
tion "confirms and strengthens the informa
tion otherwise received by your petitioner, 
and the conviction produced thereby _" It 
is also averred in geneal terms that said Levy 
has concealed, conveyed away. 'and disposed 

I 860. that no discovery or evidence obtained by 
means of any judicial proceeding from any party 
of witnessshaU be given in evidence or uSf'd again!>t 
him for the enforcement of any penalty or forfeit_ 
ure, is of a personal nature to which the party can 
make oath. and not such as may be derived from 
an eX2.mination of books and pap(>rs. seized unGer 
a warrant issued in a proceeding forforfeitnre for 
Violation of revenue laws. 

But see Boyd v. United States. 116 U. S. 616, 29 L. 
ed. ';46 (lS8.S), set forth Stipra in I. a., Limitation to 
criminal proceedinGs, and in II., Unreasonable 
~earches anu seizures. 

And in Be Meador. rnpra, it waS said that persons 
who applied for, obtained. and accepted a license 
nnder the revenue law subsequent to the enact
ment of the .Act of Congre.."'8 of 1868. § 49, em. 
powering the supervisors of revenue to examine 
premises and issue summons requiring persons 
to appear before tbem and testify under oath 
anrl produce books and papers., etc .• for the 
purpose of prevention. detection. and punishment 
of frauds with relation to the collection of taxes. 
impliedly contracted to be govemed by existing 
provisions of law affecting the business heeused, 
nnd cnnnot afterwards impugn the constitutional
ity of that act or refuse to obey its proVisions_ 

But see Boyd v. United States, 81lpra, in which II. 
somewbat similar provision was permitted to be 
questioned under similar circuIIL..-tances.. 

So the vendor of an infringing device is not ren
dered incompetent to prove its purchase and use 
by persons to whom he has sold itm a suit for in
fringement to which heL'! not a party. byU. S. Rei"". 
Stat. ~~ 4.919. 4.9"l1, empowE'ring the court in its dis
cretion to impose additional damages against an 
fnfring~r as violating the constitutional pro
vision that nO person sball be compelled in aoy 
criminal case to be a witness against himself. on 
the ground that be may, under such sections. sub
ject himself to penalties and forfeitures in &n ac
counting with the complainant. Mas:eth v. John
Eton,59 Fed. Rep. 613 (l8!lZ)' 

And a proceeding in waJch a county treasurer fa 
29L.R.A. 

of moneys, etc., of the said deceased, and 
has in his possession and within hili knowl
edge deeds and other documents and writings 
"which contain evidences of and tend to dis· 
close the right, title, interest, and claim of 
the said decedent to real and personal prop
erty," portions of said property being par
ticularly described. The foregoing are, in 
brief, the material averments of said peti
tion; and it was prayed therein that said 
Levy be cited to appear before said probate 
court and undergo an examination under oath 
as to all tbe matters set forth in said peti
tion, and subject all his documents, writings, 
and papers to inspection and examination. 
A citation was issued according to the prayer 
of the petition to said Levy, who appeared 
and demurred to the petition; and, the de
murrer baving been overruled, he filed a 
lengthy writtEJD verified answer, in which 
he specifically denied all the material aver
ments of said petition, and denied that he 
had any property in which the said decedent 
was interested, either as a partner or other
wise, or that he had anv documents or writ
ings of the character alleged in said petition. 
He also filed written objections to any fur
tber proceeding in the matter of said petition 
and citation; but the court overruled the ob
jections, and set a day for the examination. 
Where~pon the said Levy :filed here the pres-

subp<:enaed before a committee appointed by a 
board of supervisors to answer interrogatories 
concerning moneys in his bands pursuant to New 
York Laws of 1858, chap. 100. II a. is not a criminal 
CRse within the provision of the New York Consti
tution, art. L § 6, that no person shall be compelled 
in a criminal case to be a witness against himself. 
Re Dickinson, 58 How. Pro 260 (18'09). 

So, in People v. Board of Police Comrs., 32 N. Y. 
s. R e".?4 (1800), it was held that a 'police officer 
charged with conduct unbecoming an officer in 
that h€' engaged in an altercatiun with another offi· 
cer, cannot refuse to testify as the first witnesa 
on the inve!'tigation upon tbe ground that he can_ 
not be compelled to be 8. witnesa against himself, 
as tbe investigation was not a criminal proceed
ing_ 

Daniels. J.. dissented from this determination. 
however. on the ground that the 'Procccding was 
one for the forfeiture of an office, but the decision 
was affirmed by the court of appeals in 1ZJ N. Y. 
512. 

.And it would appear tbat the prohibition would 
apply only to violations of public law, and not to 
"iolations of city ordinances. 

'I'hus., in Greeley v. Hamman, 12 Colo. 99 (1888), in 
which. the question was whether or not the city 
had a right to appeal. it was held that a prosecu· 
tion for the violation of a cUy ordinance is a cii""il 
and not a criminal action, within Colo. Code, § 689. 
definiog crimes and misdemeaoors to consist of 
violations of public law, tbough punisbable by fiDe 
and imprisonment. when not punishable by general 
statute_ . 

And it was also held that the phrases "criminal 
prosecution," "criminal case," etc., in the Colorado 
Constitution do not refer to prosecutions for acta 
whIch were not criminal at the time of its adop
tion. or which have not since been declared crim
inal by st1!tute. Greeley Y. Hamman. 8Utwa. 

See also, as to distinction between remedial and 
penal proceedings, intra, I., a and b. F. H. B. 
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-ent petition for a writ of prohibition, setting 
up all the foregoing facts; and praying that 
tbe respondents be restrained from proceed· 
ing with said examination; and he contends 
that said proposed examination is beyond the 
jurisdiction of said conrt, and that certain 
provisions of the eotle of civil procedure, 
upon- which he contends the proceeding is 
-ba<;ed, are uneonstitutional and void. 

The proceeding sought to be prohibited, if 
valid at all, must rest for its validity upon 
sections 1459 and 1460 of the Code of Ci viI 
Procedure. Our general law of procedure is 
averse to proceedings which are ill their char· 
acter inquisitorial. The only provision in 
the code of civil procedure in the natnre of 
a btll of discovery, other than said sections 
1459 and 1460. is contained in section 1000. 
which provides that "any court in which an 
action is pending, or a judge thereof may, 
upon notice, order either party to gi ve to the 
other, witlIin a specified time, an inspection 
and copy or permission to take a copy of 
entries of accounts in any book. or of any 
document or paper.in his possession, or un· 
der his control, containing evidence relating 
to the merits of the action or the defense 
thereto;" and the proceeding here in qllC:s· 
tion is certainly not under that section. Of 
-course, the probate court would have no ju· 
risdietion over any action to determine con· 
tlicting rights of property between the estate 
of Hoeflich and the petitioner herein, H. )1. 
Levy. :Moreover, no such action is pend· 
ing. 

Sections 1459 and 1460, above referred to, 
are as follows: 

"Section 1459. If any executor, adminis· 
'- trator, or other person interested in the estate 

-of a decedent, complains to the superior court 
()r a judge thereof, on oath. that any person 
is suspect-ed to have concealed. embezzled, 
smuggled, conveyed away, or disposed of 
any moneys, goods, or chattels of -the dece
dent, or has in his possession or knowledge 
any deeds, con veynnces, bonds, con tracts, or 
other writings, -which contain evidences of 
"()r tend to disclose the right, title, illterest, 
()r claim of the decedent to any real or per· 
soDal estate, or any claim or demand, or any 
lost will, the said court or judge mnoy cite 
such person to appear before such court, a"nd 
may examine him on oath upon the matter 

·<If such complaint. If such person is not in 
the county where the decedent dies, or where 
letters have heen granted. he may be cited 
and examined either before the superior court 
of the county where he is found, or before the 
superior court of the county where the dece
,dent dies, or where letters have been granted. 
But if, in the latter case, he appears and is 
found innocent. his necessary expenses must 
be allowed him out of the estate. 

"Section 1460. If tbe person so cited re· 
fuses to appear and submit to. an examina· 
tion, or to answer such interrog:atories as 
may be put to him tOUChing: the matters of 
the complaint, the court maY, by warrant for 
that purpose, commit him to the county jail, 
1ihere to remain in c1 ose custod v until he 
,SUbmits to the order of the court: or is dis
<harged according to law. If, upon such ex
-ami nation, it appears that he has concealed. 
29 L. R. A. 

embezzled. smuggled. cOBveyed away, or 
disposed of any moneys, goods, or (~hattels 
of the decedent, or that he has in his posses· 
sian or knowledge any deeds, conveyances, 
bonds. contracts. or other writings contain· 
iug evidences of or tending to disclose the 
right. title, interest, or claim of the dece· 
dent to any real or personal estate, claim, or 
demand, or any lost will of the decedent, the 
court may make an order requiring such per
son to disclose his knowledge thereof to. the 
executor or administrator, and may commit 
him to the county jail, there to remain un· 
til the order is complied with or he is dis
charged according to law; and all such in· 
terrogatories and answers must be in writing, 
signed by the party examined, and filed in 
the court. The order of such disclosure 
made upon such examination shall he prima 
facie evidence of the rigbt of the executor 
or administrator to 8uch property in any ac· 
tion brought for the recovery thereof; and 
any j udgmcnt recovered therein must be for 
double the value of the property as assessed 
by the court. or jury, or for return of the 
property and damages in addition thereto, 
equal to the value of such property. In ad· 
dition to the examination of the party, wit· 
nesses may be produced and examined on ei~ 
ther side." 

It is contended by petitioner herein that 
these provisions are in contravention of sec
tion 13 of article 1 of the State Constitution, 
which provid€s that "no person shall . • • 
be compelled in any criminal case to be a 
witness against himself;" and of section 19 
of the same article, which provides that" the 
right of the people to be secure in their per· 
Eom, houses, papers, and effects, against un
reasonable seizures and searches, shall not be 
violated." He also contends that they can· 
travene section 11 of said article, which pro
vides that "all laws of a general nature shall 
have a uniform operation," and section 25 
of article 4, which- provides that no special 
law s~ll be passed "regulating the practice 
of courts of justice." for the r€ason that they 
gi ve special pri vileges to administrators over 
other litigants. It is also contended that 
the prohll-te court could not make the orders 
sought here to be restrained without passing 
upon rights of property between the estate 
of HOeflich and said Levy, which it has no 
jurisdiction to do. . 

I shall not discuss any of the above posi. 
tions taken by petitioner, except the first two. 
The two provisions that a person shall not 
be compelled to be a witness against him
self in a crimin<'l.l case, and shall be secure 
against unreasonable seizures and searches, 
are so akin to each other that they are both 
covered by those judicial decisions and can· 
stitutional inhibitions which have estab
lished the personal rights and liberties of 
Englishmen and Amen cans. A compulsory 
production of a man's private papers is. in 
effect. compelIin~ him to be a witness against 
himself. It will be sufficient, however, in 
this case, to particularly consider only the 
first of these two provisions, although the 
second is necessarily involved. And, basing 
our decision on that provision, I am of the 
opinion that upon the principles announced. 
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and the decisionslnade by the Supreme Court could not be compelled to testify; and on 
of the United States in the cases of Boyd v. a writ of error to the l7nited States Supreme 
United States, 116 U. S. 616, 29 L. ed. 746; Court the judgment was reversed. The Su
Oounselman v. Hitchcock, 142 U. S. 547. 35 preme Court, by Mr. J'u:;tice Brewer. said: 
L. ed. 1110, 3 Inters. Com. Rep. 816; and ""This, though an action civil in form. is
Lees v. Uniteil States, 150 U. S. 476, 37 L. unquestionably criminal in its nature. and 
ed. 1150,-the contention of petitioner must I in such a case a defendant cannot be com
be sustained, and that the writ of prohibition pelled to be a witness against himself.- It 
should issue as prayed for. If the proceed- is unnecessary to do more than to refer to the 
iog in the probate court sought here to be case of Boyd v. United States, supra. The 
restrained were, in form, a "criminal case." question was fully and elaborately considered 
there could be no plausible contention that, . . . in that case. And within the rule
in view of section 13 of article 1 of the sta.te there laid down it was error to compel this 
Constitution, the petitioner could be com- defendant to give testimony in behalf of the
peJled to be a witness against himself_ But government." 
in tlle Boyd Case it was beld that the Fourth It is quite clear that said sections 1459 and 
and Fifth Amendments to the Federal Con- 1460 include a "penalty" within the mean
stitution-which nre similar to said sections ing of the authorities abOlle noticed. Indeed. 
13 and 19 of our state Constitution-applied the whole scope of the proceeding which it 
to a proceeding to recover a penalty or for- is their purpose to authorize is, in its nature. 
feiture, although the proceeding was not quasi criminal. It is founded upon the fact 
criminal in form. Thai was a suit to forfeit that the party to be examined "is suspected" 
Boyd's property for an alleged violation of of being guilty either of the embezzlement 
a revenue law. and the court held that to or smuggling, or of the fraudulent conceal
compel hiin to produce books and papers ment and secret and unla.wful disposition of 
as evidence against him was a violation of property of another. Certain things are to be 
said amendments. The court says that suits done if he "is found innocent." But, if the 
for penalties and forfeitures ~ are within the contrary is found. then an order for disclos
reason of criminal proceedings for all the pur- ure is to be made, which he must obey or 
poses of the Fourth Amendment to the Con- be sent to jail. And then it is provided that 
stitution, and of that provision of the Fifth such order for disclosure shall be prima facie 
Amendment which declares that no person evidence of the rip;ht of the administrator to" 
shall be compeIled in any criminal case to the property involved in any action brought 
be a witness against himself." The conrt for the recovery of such property; and that 
further sa.ys that" illegitimate and unconsti- "any judgment recovered therein must be for 
tutional practices get their first footing in double the value of the property as assessed 
that way, namely, by silent approaches and by the court or jury. or for return of the prop
slight deviations from lee-al modes of pro- erty. and damages in addition thereto equal 
cedure," and that "this can only be obviated to the value of such property." It is thus 
by adhering to the rule tbat constitutional sought to compel the party examined to tes
provisions for the security of person and tify. and to produce his private papers for 
property should be liberally construed. A the purpose of furnishing evidence upon 
close and literal construction deprives them which may be based an order that will make 
of half their efficacy, and leads to gradual a prima facie case against him in au actioD 
deprivation of the right, as if it consisted for a penalty which may be of the most grave 
more in sound than substance." Aftocwards character. If he be defeated in such action, 
the same court, in Oounselman v. Hitchcock, although he may have defended it with the 
supra, expressly approved the decision in the utmost good faith, and under an honest claim 
Boyd Case, and declared that in the Boyd of right, the judgment against him will not 
Case it was held that a statute which author- be, as in ordinary civil actions, for the value 
ized a court to require a party to produce of the property or its return with the usual 
his ptivate papers in court was "unconsti- incidental damages, but,- in addition to that .. 
tutional and VOid. as applied to a suit for a the judgment "must be" for a second fun 
penalty or to establish a forfeiture of the value of the property as a penalty, and cases 
goods of the party, because it was repugnant might easily arise where the amount of such
to the Fourth and Fifth Amendments of the penalty would greatly p.xceed the highest. 
Constitution;" and, furthermore, that "it is fine provided as punishment for a crime by
an ancient principle of the law of evidence any section of the penal code. I am satisned. 
that a witness shall not be compelled, in a.ny therefore, that the said sections of the code
proceeding, to make disclosures or to give are within the inhibition of the constitu
testimony which will tend to criminate him. tional provision of said section 13 of the Con· 
or to subject him to fines, penalties, or for- stitution of the state. And, under the rule
feitures_" But the principle was still more and the authGrities above cited, a person in· 
directly decided in the late- case of Lees v. the position of the petitioner cannot be com
United States, supra • . That was a civil action pelled to give testimony or produce papers· 
brought by the United States to recover a which would tend to make a case against 
penalty of $1,000 for the violation of an act him, or furnish data or links of evidence· 
of congress prohibiting the importation of favorable to such case. I have just noticed. 
aliens under contracts for labor_ The cir- the recent case of United State, v. James, re
cuit court compelled Lees. one of the defend· ported in 60 Fed. Rep. 257, 26 L. R. A. 418. 
ants, to become a witness for the government. in which Judge Grosscup of the United States 
against his objection that the suit was in the district court, northern district of Illinois, 
nature of a criminal'tlroceeding, and that he in a very interesting opinion, discusses the-
29L.R.A. 
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subject here under review at great length. 
In that case the learned judge holds that a 
person cannot be compelled to testify or pro
duce documents that may tend to criminate 
him, althou~h there be a statute providing 

,. that he shall not be prosecuted or punished 
for the matter about- which his testimony is 
sought. He holds that the purpose of the 
Fourth and Fifth Amendments was not con
fined to the protection of a witness against 
"'1aw-inflicted pains and penalties only." but 
that the purpose was "to make the secrets of 
memory, sa far as they brought one's former 
acts within the definitions of crime, inviolate 
as against judicial probe or disclosure;" and 
that" the privilege of silence, against a crim
f,nal accusation, guaranteed by the Fifth 
Amendment, was meant to extend to all the 
consequences of disclosure." This doctrine 
is perhaps extreme. It may be that a stat· 
ute exempting a witness from prosecution 
and from any exposure to penalties or for. 
feitures for the acts or things about which 
he is called upon to testify might remove 
him from behind the constitutional shield. 
I have noticed the Jame/J Case, however, be
cause it is the latest judicial expression upon 

the general SUbject, and because the opinion 
discusses very fully the personal rights of 
indi viduals under English and America!l in· 
stitutions. Of course, if our views herein
before expressed, and the authorities therein 
cited, are correct, the petitioner herein can in
voke these constitutional principles equally 
with one· who is a party to an action which 
is strictly in form criminal. 

If the administrator of the estate of Hoe
flich, deceased, believes, from information 
which he has, that said estate has a just cause 
of action against the petitioner herein, he has 
the privilege of bringing an action against 
said petitioner in the proper court ; and when 
said action is pending he may avail himself. 
like other litigants, of the provisions of sec
tion 1000 of the Code of Civil Procedure to
have an inpection of such books, documents, 
and papers in the possession of said peti
tioner as the court may deem proper, and 
may also examine said petitioner as a wit
ness in the case. I think that a peremptory 
writ of prohibition should issue as prayed 
for in the petition. 

• 
I concur: De Haven, J. 

vmGmll S'C'PRE)!E CO'C'RT OF APPEALS. 

NORFOLK & WESTER:-' R. CO., Pljf. in 
Brr., 

". 
"H. 'V. WHEELER, Admr., etc., of George 

De Board, Deceased. 
( ________ va.. ____ . __ ) 

A. railroad company is r ... "lt liable f'or in
juries to alieensee by tlie Sliding of a bank 

. along the top of which 'Was a footpath which he 
was using, in consequence of the removal of a 
boulder to prevent its falling on the tracks, un· 
less the person doing the work knew that such 
removal left the path unsafe and failed to use 
reasonable precautions to avcid injury to per
sons likely to use it. (lr to notify them of the 
danger. 

(July 18,1895.) 

ERROR to the Circuit Court for Smyth 
County to review a judgment in favor of 

plaintiff in an action brought to recover dam
ages for personal injuries alleged to have reo 
suIted from defendant's negligence. Reversed. 

The facts are stated iu the opinion. 
Mes87's. Bolling & Sta.nley. for plaintiff 

in error: 
Deceased was on private property, and in 

assuming to himself the nubt to go upon it he 
relieved the owner tbereof'1rom any care or reo 
llponsibility in his behalf. . 

Finlayson v. ChiMfJO. B. &:' Q. R. Co. 1 Dill. 
579; nUnois O. R. Co. v. GodJre.1/, 7 Ill. 500, 22 
Am. Rep. 112; M~Claren v. Indianapolis & P. 

NOTE.-For general subject of liability for negli
gence in respect to grounds beside frequented 
path, see note: toLepnickv. Gaddis llfiss.) 26L.R.A. 
6$. 
29 I,. R A, 

See also 34 L. R. A. 459. 

R. Co. 83 Ind. 319; Palmerv. Chic.ago, St. L. c& 
P. R. Co. 112 Ind. 250; Caule.1/v.Pitt;;Durgh, C. 
& St. h. R. Co, 98 Po. 498; Whart. Neg. 
pp, 351, 352. 

He was not a licensee in the true sense of the 
word. and if he could be considered 8S such in 
any sense, on account of the continued use of 
the path, it could be only as a bare or naked 
licensee, to whom the defendant owed no duty. 
and who went upon its Jands at his own peril. 

Beach, ContIib. Neg. pp. 26, 57; Har
greaus v. Deacon, 25.Mich. 1; E'Canstille.t T ... 
HR. Co. v. Griffin, 100 Ind. 221, 50 Am. Rep. 
784; Rearaon v. Thompson, 149 Mass. 267; 
Wbart. Neg. p. 351; 1 Tbomp. Neg. pp. 333, 
361, ~ 3; Bogan v. (JMcago. N. &; St. P. R. Cp. 
59 Wis. 139; Central P.o.ilroad v. Brinson, 70 
Ga. 207; Parker v.PortlandPub. 00. 69 Me.l73, 
31 Am. Rep. 262; Whittaker's Smith, Neg. 
pp. 61 et seq., and note; Cahill v. Layton, 57 Wis. 
600, 46 Am. Rep. 46; U m'on Stock Yards &
Transit Co. v. Rourke, 10 III. App. 474; Met
~alfe v. Cuna"rd S. S. Co. 147 Mass. 66; Hein
lein v. Boston & P. R. Co. 147 Itlass. 136; 
Faris v. Hoberg, 134 Ind. 269. 

The mere fact that people have freqnently 
trespassed upon a railroad track, with no ef
fort by the company to stop them. will not 
create any right in the public. 

Central P..ailroad v. Brinson, 70 Ga. 207. 
.. lIeti8ra. Cole & Bell, for defendant in 

error: 
The court's instruction was a full, clear, and 

accurate definition of a licensee. 
Dari.'l v. Cln"ca.qo & N. W. R. Co. 58 Wis. 646. 

413 Am. Rep. 667: Vt'rginia Midland R. Co_ v. 
lI'lIite. 84 Va, 498; Norfolk & IV, R. Co. v. Car
pel', 88 Va. 556; Grate8 v. Tlwma8, 95 Ind~ 
361,48 Am. Rep. 727. 
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If the jury say by their verdict that ODe thing Ilot or close, or by the general public, with 
was the cause of the fall and counsel contend the knowledge of the defendant company. and 
tbat it was not that thing, but that it was some without any objection on its part. then the 
other th1nO' the contention of the latter will jury must find that said George De Roard 
not be con~jdered or noticed. unless they can was not a trespasser while traveling said 
show an utter failure of all evidence supoort- path, but that he was a licensee. and not 
inO'the findinO' of the jurv. - wrongfully traveling said pa.th." .. No.2. 

'ra. Code 1~87, ~ 3484; Barton, Law Pr. 1st The court further instructs the jury that, 
~. p. 221 ~ 34 aud cases there cited. if they find that George De Board was travel~ 

'. • iug said path as such licensee, no duty was 
Cardwell, J., delivered the opinion of the imposed upon the defendant company to keep 

-caurt: the said path in good order and repair, and 
This is Il writ of error to a judgment of the the said George De Board traveled thereon 

circuit court of Smyth county. The action at his peril. But if the jury_ believe from 
was brought by the defendant in error to the evidence that the defendant company 
recover of the plaintiff in error d!l.mages did carelessly and negligently make an ex· 
for alleged injuries to defendant in error's cavation beneath said pathway, not open to 
decedent, caused by the negligence of the the common observation of persons walking 
plaintiff in error; and the case, briefly stated, along said path, and no notice or warning 
is as follows: George De Board, at the time had been gi ven to said De Board, and that 
-of the accident fr.Jm which this suit arose, said De Board, while walking along said path 
occupied a blacksmith shop on a 3-acre lot or way with due caution and care, was in
of ground lying on the south side of plaintiff jured -and killed by rea3<)ll of said excava
in error's line of railroad, about 1f miles tion. then the said defendant company is lia
west of "Marion station, and adjacent to a ble to answer therefor in damages. But if 
private crossing called H»ll's Crossing. De the jury believe from the evidence that the 
Board, together with the other occupants of supposed excavation complained of was optln 
this 3 acres of land, and perhaps other per- to the common observation of those traveling 
sons in tbe neighborhood, has been in the along said pathway, and that said De Board, 
hahit for a number of years of using a path by the exercise of ordinary_care, could have 
which crossed this lot of ground and ran observed the same, and that he carelessly and 
along the edge of the railroad embankment negligently stepped into said excavation, 
or cut a short distance to Hull's crossing; then he was chargeable with contributory 
De Board using the path chiefly to go over negligence, and is not entitled to recover." 
and get water from a spring on the north side .. No. it And the court instrncts the jury 
-of the railroad. In the afternoon of December that, if they find for the plaintiff, in assessing 
-fi. 1892, De Board was found in the ditch at the damages they are not limited to the 
the bottom of the railroad embankment or actual loss of service of deceased, George De 
cut, just under where the path ran along Board, but they may assess such sum as to • 
on the edge of the embankment, and near the them may seem fair and just. looking to all 
side and at the end of the cross-ties of the the circumstances of the case, not exceeding 
company's railroad, so much injured that he the amount claimed in the declaration." 
could not stand alone, ann was carried to \Ve are of opinion that these instructions 
the house of his son-in-law, the plaintiff fairly expound the law applicable to the 
in this case, where he, from his injuries, case; but the qnestion to be determined here 
died, as alleged, some time in the following is, Does the evidence in the case sustain the 
January. This suit was brought by his per- verdict of the jury in favor of the defendant 
sonal representative at the first )Iarch rules, in error, assessing his damages at $505? 
1893. and the declaration filed charges that Though the jury might have been warranted 
De Board's death was caused by the careless in finding, from all the circumstances sur
and ne,g'ligent action of the plaintiff in error, rounding the case, that De Board was a li
through its agents or employes, in removing censee upon the plaintiff in error's prop
rock and earth: from underneath the path in erty at the time of his injury, plaintiff in 
-question, leaving the surface of the path un- error could not be held liable in damages for 
supported, and thus making a trap or pit-fall the injuries he sustained, unless the evidence 
for anyone passing over or along the path, showed that the agents' or employea of plain
whereby De BOlLrd, in passing along the path, tiff in error, having charge of the repairs to 
which he had been doing for a number of its railroad track at this poiut, knew of the 
YP,t.rs past, broke through and fell upon the dangerous condition in which the path in 
.company's railroad trsck below, and received question was left after the removal of the rock 
the injuries from which he afterwards died. and earth, asaUeged in the declaration. The 

. At the trial of the case the court below in- evidence in the case shows that the section 
structed the jury as follows: .. No_ 1. The hands of the railroad company, a few days 
jury are the triors of the factS as to whether prior to the injury of De Board, had taken 
or not George De Board was a licensee on the out a rock immediately west (about one foot 
defendant's right of way. lfthe jury believe west) of where persons usnally traveling this 
from the evidence that the deceased, George path step over a fence which ran to the rail
De BOdrd, when he recei ved his injuries, was road embankment at that point, because the 
traveling along the footpath or way over the rock was loose and dangerous. and was liable 
defendant's land. which had been long used to fall into the track and cause the wreck of 
.as a walk way, leadinz to a crossing over t.rai'ls,-the person who took out the rock, 
defendant's track, bv himself and certain testifying for the defendant in error, stating 
()ther individuals, ocCtJ.pants of an adjoining that he had been over the path once or twice; 
29 L. R. A.. 
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that he knew something of the rock; that he 
took it out, but did not meddle with the path 
after taking the rock out; that the rock was 
loose, and thrown down with little or no 
exertion, and fen and rolled on the railroad 
track, and rested against the rail. The evi
dence for defendant .in error further shows 
that the rock, before it was taken down, was 
visible above the ground for three or four 
inches, and dipped south under the path, a~d 
bad often been sat upon by one of the Wlt· 
neasE'S, and that anyone going along the path, 
who took the trouble to look, could have seen 
the rock; that from the top of the bank on 
which the path ran to the point in the ditch 
'below where the plaintiff's intestate was 
found, in a .. perpendicular line, was about 
-"'; feet, beiue-measured to the top of thE' cross· 
ties." ThiS-is all the evidence that even tends 
to show that the employes of the railroad 
<"ompany had any sort of knowledge that the 
path in question was left in a dlogerolls con· 
dition after this rock had been removed from 
the bank as stated, an:! it can at be ques· 
tioned that it was entirely prorer that this 
rock should have been removed. There could 
be no carelessness or ne,!!;"Iigence on the part 
-of the plaintiff in error, under the circum· 
.stances surrounding; the removal of this rock, 
for which it could De held lia.ble in damages 
to defendant in error, unless it be shown by 
satisfactory proof that the section hands, 

- .or employes, of the company, when they 
removed the rock, knew that the path was 
left in an unsafe condition, and failed to 
restore it to ita original state, or use rea· 
-80nable precaution to avoid. injury to those 
likely to pass along the path, or notify such 
persons of the danger; and as the evidence in 
tuis case does not, in our opinion, sufficiently 
show tllat the employfa of the plaintiff in 
error had knowledge of the dangerous condi
tion of this path after the removal of the rock, 
the verdict of the jury is without sufficient 
evidence to sustain it. 

It was therefore error in the circuit court 
()f Smvth county to overrule the motion marle 
by plaintiff in error for a new trial on the 
ground tuat the verdict is contrary to the Ia w 
::.nd the evidence; and for this error itsjudg· 
ment must be 1'erersed, and this cause remanded 
for Ii Dew trial, to be had in accordance with 
this opinion. 

LY:S-CHBURG NATro:S-AL BANK, Fljf. 
in. E'1'r., 

<. 
SCOTT BROTHERS et al. 

c. ___ . ___ Va. ________ ) 

UIilUTf'ormiDgpart of't:le face o.f.are· 
newal note dis('ounted in tbe regular course 

NOTE.~As to etrect on notes in hands of bona 
fide holdel's. of n statute declaring the notes void, 
'Bee note to Voreis v.Nu.."Sbaum (Ind.) 16 L. R.A.~ 

For genpral rules as to rights of bona fide hold. 
-ers. see note to Canajobarie Nat. Bank v. Diefen~ 
.dor! (N. Y.) 10 L. R. A. 6'j6-
29 L. R. A. 

of business at the legal rate. wit.hout notice and 
before maturity, is not an nvailahle defense UD
der a statute cbanging the law making usurious 
contracts "void," so that they shall be "deemed to 
be for an illegal consideration" as to the interest 

(July ll. 1895.) 

ERROR to the Circuit Court for Washington 
County to review a jUdgment in favor of 

defendants in an action brought to recover the 
amount alleged to be due on a promissory note. 
Re'Ctrsed. 

The facts are stated in the opinion. 
.Jle887s. Honaker & Hutton and White 

& Penn. for plaintiff in error: 
The change in the act from <,;<void" to "be 

deemed to be for an illegal consideration" puts 
a negotiable instrument in the hands of an io
nocent holder on the same footing with inno
cent holders of ·ne!!"otiable paper, when the il
legality arises from any other cause than the 
statute. 

A purchaser or holder of a negotiable instru· 
ment, who has taken it, bona fide, for a valu
able consideration, in the ordinary course of 
business, when it was not overdue. without 
notice of its dishonor, and without notice of 
the facts which impeacb its validity, as be
tween antecedent parties~ has a title unaffected 
by tbose facts. 

Dan. Neg. lnst. ~ 769; 1 Barton, Law Pro p. 
552; Story, Prom. Notes, 3d ed. § 192; 3 Kent. 
Com. p. 100, 1I0te 4; J!to-rru v. Langley, 19 N. 
H. 423; Oon'Cerse v. Jioster, 32 Vt. 828; Joltn-
80n v. J.l1eeker. 1 Wis. 436; Chitty, Bills & 
Notes, 11th Am. ed. *81, 95; 1 Parsons, Notes 
& Bills, p.279; Glenn v. Farmers' Bank. 70 N. 
C. 191; Paton v. GlYit,5 Mich. 505, 72 Am. 
Dec. 58; Hay v. Ayling, 16 Q. B. 423; Vallett 
v. Parker. 6 Wend. 615; Picka-way Oounty 
Bank v. Prather, 12 Ohio St. 497; Oates v. 
.First l-la·t. Bank, 100 U. S. 239, 25 L. ed. 580. 
&mdhe-im 'V. Gilbe1't, 117 Ind. 71, 5 L. R. A. 
432; Fleckner v. Bank of United States, 21 U. 
S. 8 Wheat. 338, 5 L. ed. 631. 

Independently of the fact that tbe plaintiff 
bank is protected as an innocent holder of tbe 
note sued on, the circuit court erred in holding 
that the usurious interest paid the Bank of 
Abingdon by Scott Brothers (the makers) could 
be credited upon the principal of the debt fit 
the h;:.nds of the plaintiff. 

JJo8eley v. Brou:n, 76 Va. 423; Clarkson v. 
Garland. 1 Leigh, 162; Spen.qler v. SrtOPP, 5 
Leigh, 505; 3 Minor. Inst. 350, Money Iwd and 
receir:ed; Astley v. Reynolds, 2 Strange, 915; 
Smith v. Bromley, 2 Dougl. 697; Fitzroy v. 
GlCillam, 1 T. R. 153. 

The purpose and effect of tbe statute, from 
its very terms, are only to give the borrower 
the right at law to recover back the excess be
yond Ihe legal interest paid, in any case. from 
the person paying the same, and to limit the 
right of that recovery to one year from the 
date of such payment; and this remedy is ex
clusive. 

. .Hatthews v. Paine, 47 Ark. 54; Preshrey v. 
Thomas, 1 D. C. App. 171; Oa'rte1" v. Car1.lsi, 
112 U. S. 478, 28 L. ed. 820; Himnrtn v. Good
year, 56 Conn. 210; Plxleyv. In,qram. 53 Hun, 
93; Oummln!Js v. Knight, 65 N. H.202; 'Wood, 
Limitation of Actions. p. 23'7. ~ 168; Barnet v. 
Muncie ... Yat. Bank. 93 U. S. 555. 25 1... 00. 212; 



828 VIRGINIA 8GPRElIE COURT OF ApPEALS. J'CLY, 

. Walsh v. Mayer, 111 U. S. 31, 28 L. Ed. 338; or forbearance of money founded upon a. 
Driesbach v . .1'!lational Bank, 104 U. S. 52, ~6 usurious consideration were declared to be 
L. ed. 658; Farmers' &- . ..tt. ;.Yot. Bank v. Dear- void. 
ing. 91 U. S. 29, 23 L. ed. 196; Cook v. Lillo, The question to be considered is the efteer. 
10~ U. S. 792, 26 L. ed. 460; Stepliens v. XI)- as to negotiable instruments, of this change 
lIonga-llela liat. Bank. 111 U. S. 197, 28 L. ed. in the £tat.ute, declaring that such contract~ 
399. shall be deemed to be for an illegal considera-

Mr. Daniel Trigg for defendants in error. tion instead of void, as formerly. I These are not meaningless words, and it 
Harrison, J. t delivered the opinion of the I cannot be doubted that the legislature had 

court; some wise purpose in adopting the one rather 
This was a suit at law instituted in the cir- than the other. 

cuit court of 'Vashington county, in Decem-I The purchaser or holder of a. negotiable 
ber, 1893. by the Lynchburg National Bank instrument, who has taken it bona tide, for 
against Scott Bros., upon a negotiable note a valuable consideration, in the ordinary 
for $1,000, bearing date June 3, ]893, exe- course of business, when it was not overdue. 
cuted by Scott Bros .• and payable four months without notice of its dishonor, and without 
after date to S. L. Scott, at the Bank of Ab- notice of facts which impeach its validity as
ingdon, Va., indorsed by S. L. Scott and the between antecedent parties, has a title unaf· 
Bank of Abingdon, and discounted by the fected by those facts, and may recover on the
Lynchburg National Bank. The note sued instrument, although it may be without any 
on is the last of 8 series of renewals of a sim- legal validity, as between the antecedent 
ilar note discounted by the Bank of Abing- parties. 1 Dan. Neg. Inst_ p. ;,)76, ~ 769. 
don, December 17, 181:iS, at a usurious rate I believe the foregoing strong statement or 
of interest, the usurious interest paid said the favor with which negotiable instruments· 
bank aggregating the sum of $506.33. The are regarded by the law is universally ac· 
plaintiff bank discounted the note sued on cepted &.s sound. 80 far as I have been able 
before maturity. in the due course of busi- to examine the authorities, there is but one 
ness, at 6 per cent interest, without notice exception to the rule just laid down, and. 
of any fact connected with its history, or of that is when the statute renders such instru
any illegality which affected It in the hands ments void. The law extends this peculiar 
of antecedent parties. Before the maturity of protection to negotiable instruments because
the note sued on, the Bank of Abingdon made it would seriously embarrass mercantile
a general deed of assignment for the benefit transactions to expose the trader to the can· 
of all of its creditors. Aruong the defenses sequences of having the bill or note passed 
set up by the defendants Scott Bros. was that to him impeached for some covert defect. 
pf usury, and all questions of law and fact The same author says: .. When the stlltute
were, by agreement, submitted to the court, merely declares. expressly or by implication. 
which gave judgment for the plaintiff for the that the consideration shall be deemed il
sum of $1,002.25. the principal of said note. legal. the bill or note founded upon such COD
and charges of protest, subject to a credit of sideration shall be valid in the hands of the
$506.38, with interest on the balance from the bona fide holder without notice. but the
date of said judgment. Objections to the rul- burden of proof will be upon the plaintiff, 
in~s of the circuit court ad verse to the plain- when the iIlegal consideration appears, to 
tiff being regularly saved by bills of excep- show that he is a bona fidp, holder without 
tiona. application was made to this court for notice." In sections 807 and 808 the same 
a writ of error, which was graI).ted. author says: "In many localities ne.g-othble-

In the petition the plaintiff assigns four instruments executed upon gaming -or usu
grounds of error, all raising questions of far rions considerations are upon the same footing 
more than ordinary interest. In the view. as those executed for other illegal considera· 
howe:ver, taken of the case by this court, it tions-that is, void between the parties, but 
becomes unnecessary to consider but one; and valid in the hands of a bona fide holder. 
that is. Can t.he defelldants Scott Bros., in .. And that when the instrument was
this action, avail themselves of the defense executed upon an illegal consideration, 
of usury against the plaintiff bank, a bona especially if illegal bl statute (but not abso
:fide holder of the Dote sued on. for value, and lutely avoiding the Instrument), it throws 
without notice of any taint of usury, and re· upon the holder the burden of proving bona 
ceived in the due course of business, before fide ownership for value. . . . And in 
matur!ty, and at a legal rate of discount? all cases where the statute does not declare 

The Statute of Virginia (Code, § 2818) the instrument void, bona fide ownership for 
provides as follows: ... All contracts and as- value being proved, the holder is entitled to. 
surances, made directly or indirectly for the rE:cover." 
loan or forbearance of money or other thing Story, Prom. Notes, 3d ed. ~ 192, says: 
at a greater rate of interest than is allowed "The same doctrine will generally apply to. 
by the preceding section, shall be deemed to all cases of a bona fide holder for value, with
be for an illegal consideration, as to the ex- out notice. before it becomes due, where the 
cess beyond the principal amount so loaned original note, or the indorsement thereof, is 
or forborne." This section of the Code is in founded on an illegal consideration; and this 
the words of the Act, as passed March 24, upon the same general ground of public pol-
1874. and has been the law in Virginia since icy, without any distinction between a case of 
that date. By the terms of the statute which illegality founded in moral crime or turpi
was in force in this state prior to April 1, tude, which is malum in 88. and a casO' 
1873. all contracts and assurances for the loan founded in the positive prohibition of a stat-
29 L. R. A. 
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lIte, which is malum pronibitum; fcr, in r Mr. Justice Story, in the case of Fleckner v. 
each case, the innocent holder is, or may be, Bank of Un£ted States, 21 U. S. 8 'Vheat. 338. 
otherwise exposed to the most ruinous Con- 5 I •. ed. 631, in delivering the unanimous 
sequences. and the circulation of negotiable opinion of the court, says: "The statutes of 
instruments would be materially obstructed, usury of the states, as well as of England. 
if not totally stopped. The only exception contain an express provision that usurious 
is. where the statute creating the prohibition. contracts shall be utterly void; and Without 
has at the same time, either expressly or by such an enactment the cnntract would be 
necessary implication, made the instrument valid. at least, in respect to persons who were 
absolutely void in the hands of every hoJd. strangerS to the usury/' 
er, whether he has such notice or not." In Vallet: v. Parker, 6 Weud. 615, Chief 

In note; to Kent's Commentaries, 11th ed., Justice Sava~e said: "Wherever the statutes 
vol. 3, p. 100, it Is said: "If a note is not declare notes void, they are. and must be so, 
declared void by statute, mere illegality in in the hands of every holder; but where they 
its consideration will not affect the rights of are adjudged by the court to be so, for failure, 
a bona fide holder for value;" citing 1\"'O'1'Tis or the ilJep;ality of the considemtion, they 
v. Langley, 19 N. H. 423; Oonverse v. FOfjter, are void only in the hands of the original 
32 Vt. 828; Johnson v. Meeker, 1 Wis. 436. parties, or those who are chargeable with, or 

The principles in the foregoing text· books have had notice of the consideration." 
are sustained by the following adJudicated In Sondheim v. Gilbert, 117 Ind. 71, 5 L. 
cases: Glenn v. Ji'armers' &.nk, 70 N. C. R. A. 432, Mitchell. J., says: "The au-
191; Paton v. Goit, 5 Mich. 505,72 Am. Dec. thorities justify the statement that ft. defend· 
-58; Hay v. Ayling, 16 Q. B. 423; Vallett v. aot may insist upon the illegality of the con· 
Parker, 6 Wend. 615: Oates v. Fi1·st .JYat. tract or consideration, notwithst~nding the 
Bank, 100 U. S. 239, 249, 250,25 L. ed. 580, note is in the hands of an in1J,ocent holder for 
-58-1, 585.; &mdlteim v. Gilbert, 117 Ind. 71. 1) value. in all those cases in which he can point 
Lr R. A. 432. . to an express declaration of the legislature 

In the case of Conr:l!1'8e v. Foster, 32 Vt. that the illegality insisted upon shall make 
'828, cited in note 4 to Kent's Commentaries, the security, whether contract. bill, or note. 
lIUpra. Judge Poland says: "The EngliSh void. Rut unless the legislature has so de· 
~tatutes against usury and g!lming, not only elared, then, n.o ma~ter .how illegal or im· 
Impose a penalty for such Illegal acts," but moral the conslder».tIon may be, & cammer· 

- expressly declare that all notes, biils, bonds, cial note in the hands of an innocent holder 
.and other securities given upon such illegal for value will be held valid and enforceable." 
-considerations shall be utterly void. All the citing a number of autborities. 
<,ases that have been cited. and all that can be, This. court. in Brandt v. Sinkfng Fund 
80 far as we know, both English and Ameri· Comrs .• 80 Ya. 427, 56 Am. Rep. 59fi, says 
-can. upon this subject, tUrn upon this very that a note in the hands of the rna.ker, before 
distinction and di:fference between these stat· delivery, is not property. Dar the subject o.I 
,utes. In those cases in which the legislature ownership as such; that it must be issued or 
llas declared that the me~ality of the con· delivered by the maker before anyone can 
tract or consideration shall make the secur· be(:ome the bona fide holder of it. This view 
fty. whether bill or note, void, the defend· is not in conflict with the position taken 
,ant may insist on surh illegality, though tile here, where the question being considered is 
pl~intiff or such ot.her party between him and the difference between contracts declared by 
,the defendant, took the hill or note bona fide. the statute to be void, and those declared 
and gave a valuable consideration for it. to be for an illegal consideration, and W"here 
BuL unless it has been so expressly declared the note sued on was issu~d and delivered by 
:by the legislature, illegality of considera&inD the maker. Nor are the authorities quoted to 
would 'be no defense in an action at the suit sustain the conclusion here reached in conflict 

·of a bona fide holder for value, witho"ut no· with the view expressed in 80 Ya. 427. 5{f 
·tice of the illegality." Am. Rep. 596. 

"If a statute declares a security void." says If the word" i1legal" were construed to 
-J1.uJge Rodman in the caseof Glenn v. Fa'r"rn· mf:!flD" void," as contended for by the learued 
-en' Bank, 70 N. C. 191. '" then it is void in counsel for the appellees, the change in the 
wbosesat:ver hands it may come. If, how- statute would be meaningless. A ,glance at 

-ever, a negotiable security be founded on an the history of the statute makes it clear that 
illegal consideration (and it is immaterial the le~is1ature had an object in its change. 
"Whether it be illegal at common law or by The revjsers of the Code of 1849 reCtlm· 

·statute), and no statute says it shall be void, mended that what is now section 2818 should 
the security is good in the hands of an in· be adopted by the legislature. The le~is
nocent holder. or of anyone claiming through lature, however,refused to adopt the report of 
him. . the revisers, and the law still declared all 

"The case of Hay v. Ayling, above cited, usurions contracts void, until the law was 
is a notable illustration of the difference. modified, ar.d declared they should be void 

"Gaming securities were declared VOId by only as to the interest in exce~s of 6 per cent 
9 Anne, chap. 14, ~ 1, and it was held that per annum, but the Legislature of 1874 de· 
they were void in the hands of a bona .fide clared that it should be deemed to be for an 
innocent indorsee. The Act of 5 & 6 W m. illegal consideration. as to the excess bevond 
IV., chap. 41. ~ 1. modified the Act of Anne. the principal sum loaned or forborne. Com· 
and declared they should be iIlegal. The mercial paper has ever been regarded with 

·court held that after that act they could be favor by the law, and, in view of its growing 
'recovered on by an innocent holder." importance and its universal convenience iu 
:29 L. R. A. 
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'the affairs of men, it is not strange that the 
lawmaker, in the interest of a wise public 
policy, should desire to exempt such paper, 
in the hands of a bona fide holder for 
value, and without notice, from the hazard 
and uncertainty to which it was subjected by 
the law under a statute which declared the 
usurious contract void. But, whatever may 
have been the mati ve of the legislature in 
making this change. it is the duty of the 
court to enforce the law as it is made. And 
it is perfectly clear, upon reason and au· 
thority, that, no matter how illegal the con
sideration may be, a negotiable Dote in the 
hands of a bona fide holder. for value. with
out notice, will be held valid 'and enforce
able. 

H the mak~r of a negotiable note contests 
the rbrht of one who has acquired it by in
dorsement, for value, before maturity, and 
withont notice of any defense, to recover of 
him the amount of the note, he must. to pre
vail, be able to show a statute that in ex
press terms, or by necessary implication, 
declares the note to be void. 

The agreed statement of facts in this case 
shows that the plaintiff in error discounted 
the note sued on before maturity, and in the 
due course of business, at 6 per cent interest; 
that the plaintiff in error had no notice or 
knowledge when it discounted the note that 
it was a renewal of any other note, or that it 
had ever theretofore been discounted by the 
Bank of Abindgon, or that anyone had at 
any time received from the defendants in 
error usurious interest thereon_ 

The Statute (sec_ 2818) decliuing that all 
usurious contracts shall be deemed to be for 
an illegal consideration as to the interest. 
instead of void, as formerly, it foHows "from 
what has been said that the defendants in 
error could not avail themselves of the defensc 
of usury, to defeat the plaintiff bank of its 
recovery of the note sued on, or any part 
thereof. 

TIle Judgment of the O';rtuit Court being in 
c07ljfit:t uitlL this opinion, it mu~t be reversed 
and set aside, and tbis court will enter such 
judgment as the said circuit court ought to. 
have entered. 

1IISSOURI SUPREME COURT. 

Henry H. SCHUFELDT et al,. Respt". ., ' 

J. Francis SlIITH et al., Appts. 
( ________ Mo. ________ ) 

1. A deed of trust by an insolvent- eor
pora.tIon is not void as matter of law from 
the fllct that the directors \"ote themseh-es pref. 
erences in payment of debts. 

2. Direetors of an insolvent corpora.-
tion. who vote themselves prererenees 
over other creditors, must lObo w that all their se
cured claims are honest and justly due them. 

(July 9, 1895'> 

,APPEAL by defendants from a judgment of 
the Circuit Court for Buchanan County in 

favor of plaintiffs in an action brouo-bt to !,'et 
aside a trust deed executed by Jam~s Walsh 
Mercantile Company for the benefit of credi
tors_ Rer:ersed. 

The facts are stated in tbe opinion. 
Mel587s. Huston & Parrish,S. S. Brown, 

and H. K. White. for appellants: 
A corporation in tbe transaction of its busi

ness, though embarrassed, can convey its as
sets by way of deed of trust. making a prefer
ence among its creditors. 

2 Kent, cow_ 281, 315-, note ,q,; Cook, Corp. 
2d ed. 691; Ang. & A. Priv. Corp. p th cd. 
187; I Beach, Priv. Corp. 358; 2 Potter, 

NOTE. For preferences by in!!olvent corpora
tions, see note tOJLYOlls-Thcmas Hardware Co. v. 
Perry Stove ~Ifg. Co. ('l)!x.) 22 1.. -R. A. 802. 
29 L. R. A. 

Corp. 695; Burrill, Assignm. 5th ed. 64';
St. Louis City &- County v. ~le.rander, 23 
.Mo_ 483; Kitdun v. St. Louis, K. C. & 
...'( R. Co. 69 .Mo. 224; Shockley v. }I'isller, 'i5 
llo. 498; P'ollter v. J!ullanpll.1f Planing JJill 
Co. 92 Mo_ 79; Larrabee v. ]l'mnkUn Bank, 114 
Mo. 592; AlbeTger v. ,,-Valiol/al Bank of Com-
merce, 123 jlIo. 313; La Grange Butter Tub Co. 
v. National Bank of Commerce, 122 Mo_ 154; 
Catlin v. Eagle Bank, 6 Conn. 233; Samngs· 
Bank v. Botes, 8 Conn. 505; Pond'Cille Co. v. 
C7ark, 25 Conn. 97; Smlth v. Skeflry. 47 Conn._ 
47: Warner v. ~llOlrer, 11 Vt. 385; Sargent v. 
Webster, 13 Met 497, 46 Am. Dec_ 743; Pond' 
v. Framin,qllam c:f L, R_ Co. 130 :Mas~_ 94; 
Olnc,1/ v. Conanicut Land Co. 16 R. L 597, 5· 
L. R. A. 361; DeRuyter v, St. Peter's Clwrch 
Trustees, 3 Barb_ Ch. 119, approved in 3 N. Y_ 
238; Hoyt v. Sheldon,.S Bilsw. 21)7; Dum:omo· 
v_ .i.Yew York. H. & .z'.-: R. Co. 84 X. Y. 190. 88· 
N. Y. 1; Lane v. Wltecl1~1·iflld. 69 Hun. 180;. 
ErOlte]· v. Brooklyn Trust Co. 50 ~. Y. S. R_ 
620; Vail v. JamesoTl, 41 N. J_ Eq. 648; Berge",
v. Porpoise Fishing 00.42 N_ J. Eq. 397; &lCelf 
v. East Crrpe May Bench Co. 50 N. J. Eq. 717; 
Dana v. Bank of United States. 5 Watts &- S. 
223; Gordon v. Preston, 1 Watts, 385, 26 Am. 
Dec. 75; State v. Ba,-,k of JIClryland, 6 Gill &
J. 205, 26 Am. Dec. 561; Burr v_ McDonald, 
a Gratt. 215; Planter5 Bankv.lVhittle, 78 Va. 
'i37; Ruffner Bros. v. Welton Coal &; Salt Co. 
36 W. Ya. 244; Dabney v. Bank of State of S. 
C. 3 S. C. Y. S. 124; Baring v. Dabney. t'6 U. 
S, 19 Wall 1. 22 L. ed_ 90; Carey v. Gnes. 10· 
Ga. 9; Globe Iron Roofin.'l & C. Co. v. Thacker .. 
87 Ala. 458; Goodyear Rubber Co. v. George D._ 

See also 31 L. R. A. 265, 497; 39 L. R. A. 254; 44 L. R. A. 766. 
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&ott Co. 96 Ala. 439; Artiiur v. 09mmerdal &
R. Bank, 9 Smedes & M. 394, 48 Am. Dec. 719; 
Ex parte Conwo,'II, 4 Ark. 302; Ringo v. Biscoe, 
13 .Ark. 563; Wvrthen v. Griffith, 59 Ark. 562; 
Gould v. Little Ro~k, M. R. tf T. R. Co. 52 
Fed. Rep. 682; Unz"ted hilltes Bank v. Hutlt, 4 
B. Mon. 423; Newport &; C. Bridge Co. v. 
n011gloM, 12 Bush, 673; Hopkins v. Gallatin 
Turnp. Co. 4 Humph. 403; Lippincott v. ShalD 
Carriage Co. 25 Fed. Rep. 577; P.eichu:ald v. 
Commercial Hotel Co. 106 TIl. 439; Town v. 
Bank of River Raisin, 2 Dougl. (Mich) 530; 
Cove'rt v. Rogers, 3S :Mich. B63. 31 Am. Rep. 
319; Turnbllllv. PrenU88 Lumber Co. 55 }Iicb. 
387: Kendall v. B£slIOP. 76 ]Iich. 634: Bank of 
Montreal v. J. E. Potts Salt <t L. 00. 90 !,fich. 
345; Hills v. Stockwell d': D. Furniture Co. 23 
Fed. Rep. 432; Buell v. Buckingham,16 Iowa, 
284, 85 Am. Dec. 516; Garrett v. BUTlin.qton 
Plow Co. 70 Iowa, 607, 59 Am. Rep. 461; War· 
jield v. Marsllall County Canning Co. 72 Iowa, 
666; Rollins v. Slta1!er lVa.qon &- U. 00. 80 Iowa, 
380; Hospes v. /fortl/lCestern Mfg. & Car Co. 48 
)linn.174,15 L. R. A.470; Poole v. West Point 
Butter & D. Asw. 30 Fed. Rep. 513; Milroy v. 
Enger, 30 Fed. Rep. 544; Alli8 v. Jones. 45 Fed. 
Rep. 148; Hays v. Citizens' Bank, 51 Ran. 535; 
Fogg v. Blair, 133 no's. 534, 33 L. ed. 721; 
George T. Srnitlt Middlings Pur(fier Co. v. Me
Groartu, 136 D. S. 237, 34L. ed. 346; Be Patent 
File 00. L. n. 6 Ch. 83; Be lVinchmn SMpbuild
tng B. &: S. Co. L. R. 9 Ch. Div. 322. 

The fact that one of the claims preferred 
was guaranteed by the president of the cor
poration, and that another was the property of 
the estate of a decedent of which the president 
of the corporation was administrator, will not 

-invalidate the deed in any respect. 
St. Louis City &: County v. Alexander, 23 

Mo. 483; F08ter v. JIullanplty Pianing Mill Co. 
92 Mo. 'i9; Buell v. Buckingham, 16 Iowa, 284, 
85 Am. Dec. 516; Hallam v. Indianola Hotel 
Co. 56 Iowa, 179; Ga'1'rttt v. Burlington PlaiD 
Co. 7010wll. 697; Farmers' &- M. Bank v. Was. 
IOn, 48 Iowa, 336; Bank of ;llontreal v. J. E. 
Pott8 SaU d'; L. Co. 90 llich. 345; E.r parte Con
~ay, 4 Ark. 302; Ringo v. Biscoe. 13 Ark. 563; 
Worthen v. Urij!ith. 59 Ark. 562; Planter8' 
Bank v. Whittle, 73 Va. 739: HOSfJC8 v. A~oJ"tlt-
1£estern Mfg. &' Car Co. 48l\Iinn. 174,15 L. R. 
A. 470; CatUn v. Eagle Bank, 6 Conn. 23;~; 
Wilkinso-n v. Bauerle, 41 N. J. Eq. 635; Wln"t
'lUll v. Warner, 20 Vt. 425; Gordon v. Preston, 
1 'Valts, 38,); Affnhurst's App. 60 Pa. 290; Dun
como v . ... Yew lorA:, H. If; N. R. Co. 84 N. Y. 
190; Central R. &- Bkg. Co. v. Clagnorll, 1 
Speers, Eq. 545; Brmcn v. Grand Rapu18 Par
lor Fu'rniture Co. 58 Fed Rep. 286, 22 L. R. 
A. 817; Gouldv. Lilt?e Rock, JI.R. & T.R, Co. 
52 Fed. Rep. 680: Ht'U8 v. Stockuell &: D. Fur
nUll re Co. 23 Fed. Rep. 432; JIcCracken v. 
Robtson, 51 Fed. Rep. 315; Tf1J)Un- County Ct. 
v. Baltimore &': O. R. Co. 85 Fed. Rep. 161. 

Walsh's vote 88 director was not necessary 
to order the deed of trust. Two of the di
rectors, Byrne and McGuire, constituted 8 
quorum, and their votes in favor of the deed 
of trust made it the act of the corporation, 
even if Walsh's vote in its favor be exclUded. 

FOIJter v. J[ullanpny Plan"ing Mill Co. supra; 
Cook, Stock & Stockholders, 713; Buell v. 
BUCkingham. supra. 

Even if a single director's interest in the 
29L.RA. 

claims, one of which be held as administrator
and another of which be had indorsed, ren
dered the deed invalid as to those claims, the 
deed remains good as to the others. 

Jones, Chat. Jfortg. 336; Hardcastle v. 
Fuller, 24 J10. 70: Foster v. JJulianphy Plan
ing..Mill C(J. 92 .Mo. 79; Harm v. Lindauer .. 
54 Fed, Rep, 23,6 U. S, App, 510; Cohn v. 
Ward, 32 W, Va, 39; Riggan v. Wolf, 53 Ark, 
537-. , 

Messrs.Vinton Pike, Stauber & Cran
dall, Willard P. Hall, and Dowe. John ... 
son & Rusk. for respondents: 

The directors of an insolvent corporation
cannot be made preferred creditors for unse
cured debts. This rule is universal where the 
vote of the preferred director or directors is
necessary to the giving of the preference. 

Suddath v.Gallagher,J261Io. 393; Bridgem 
v. Dollar Sav. Bank. 66 Fed. Rep. 9; La 
Grange Butter Tub Co. v. ])lational Bank of 
Commerce, 12'2 Mo. 154; HUl v. Rich Hill Coal 
:ANn. a.. 119 )10. 9; Roan v. Winn, 93lIo. 503; 
FOfJter v. Mulranphy Planing MUl Co. 92 Jlo. 
79~ William8 v. Jackson County Patrons of 
HU8bandry, 23 }.Io. App.132;Adams v. Kehlor
Jfili. Co. 35 Fed. Rep. 433; C07Iso/idaterl Tank 
Line Co. v. Kansas City Varm"8h Co. 43 Fed. 
Rep. 204. 45 Fed. Rep. 7; Mallory v. Mallory 
Wheeler 00. 61 Conn. 131; Olney v. Conanicut 
Land Co, 16R L 597, 5L,R A, 361; Hopkin,', 
AJYP. 90 Pa. 69; Richards v. New HampsMre 
ins. Co. 43 N. H. 263; Sicardi v. Keystone Oil 
Co. 149 Pa. 148; Low1'Jj Bkg. Co. v. Empire 
Lumber 00.91 Ga. 624; CO'J"ey v. Wad81C01"th, 99 
Ala. 68, 23 L., R. A. 618; Gib80n v. Troll:oridge 
Furniture Co. 96 Ala. 357; LippinlXJtt v. ShallJ' 
Carriage Co. 25 Fed. Rep. 577; Beach v. Miller, 
130 Ill. 162; Roseboom v. WhittaKer, 132 Ill. 81;. 
Peterson v. Brabrook 'Talloring Go. 150 Ill. 290~ 
Hays v. CiUrena' Bank. 51 Kan. 535; nou:e v. 
S(m/ord Fork &': T. Co. 4! Fed. Rep. 231; Bo3-
UJorth v. Jacksonville Nat. Bank, 64 Fed. Rep. 
615; Sutton M.f.q. Co. v. Hutchinson, 63 Fed. 
Rep. 497; G~Ught Imp. Co. v. Terrell. L. R. 
10 Eg,. 16S; Ha.1;u;ood v. Linenln Lumber Co. 
64 WIS. 639; Thompson v. Huron Lumber Co. 
4 Wash. 600; Bill v. Pitmeer Lumber Co. 113 
~. C. 173, 21 L. R. A.. 560; Cltamoerlrrin v. 
Pac{fic WooI-GrOlcing Co. 54 Cal. 103; Blalock 
v. Kerner8Ville Mfg. Co. 110 N. C. 99: 2 lIora
wetz, Priv. Corp. ~ 781, par. 3; 17 Am. & 
Eng. Encyc1op. Law, p. 12~; Gluck & Becker, 
Receivers, § 49; 'Vait, Insolv. Corp. § 162;. 
Lamb v. Laughlin, 25 W. Va. 300; Wait, 
Fraud. Cony. § 4iO. 

A corporation is insolvent within the rule as
to preferring creditors when its assets are in· 
sufficient to pay its debts, and it has ceased to 
do busine~s. or is in the act of taking a st~p
which will practically incapacitate it for con
ducting the corporate enterprise. 

Core.1J v. Wads/rortn, 99 Ala. 68, 23 L. R. A. 
618; Dodge v. .lIa8tin. 17 Fed. Rep. 660: 11 
Am. & Eng. Encrc1op. Law, pp. 168,. 1i2; 
)Iorse, Banks & Banking, ~ 662; Gluck & 
Becker. Recei vers, ~§ 14, 49; Reid v. !.loyd, 52 
Mo. App. 282; State v. Koontz, 83 Mo. 323; 
Eddy v. Baldlcin. 32 Mo. 369; Buc1wnrtn v. 
Smith,83 1:. S. 16 Wall. 277, 21 L. ed, 250, 

Directors are charged with knowledge as to
the 801vency of their corporation. 

JlcDaniel v. Heney, 51 Mo. App. 198j Hop-
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klnfls .App. 90 Pa. 69, Sicardi v.!Keystone Oil 
Co. 149 Pa. 148; Loury Bkg. Co. v. Empire 
Lumber 00. 91 Ga. 624; Co-rey v. WadswO'1·th. 
BUpra/ Jones v. Arkansas Mechanical & AUTi. 
Co. 38 Ark. 25 •. 

The execution of 8 conveyance of all its 
property by a corporation is a confession of in· 
Jlolvency. _ 

Kellogv. Rz"cnardson, 19 Fed. Rep. 71; OUrer
Finne Grocer Co. v. Miller, 531\Io. App. 107; 
Walton v. Ji"irst .J.-~·iot. Bank. 13 Colo. 265, 5 
L. R. A. 765; COT1soh"dated Tank Line Co. v. 
Krl1lS(]B aUy Varnish Co. 45 Fed. Rep. 13; 
:Morse, Banks & Banking, ~ 622. 

Inasmuch as the directors were preferred 
in the deed of trust, they were disqualified by 
their self·interest from acting and making such 
preference as trustees of the corporation. The 
deed of trust is therefore void in toto on ac
.count of the disqualification of the directors to 
act as trustees of the corporation in a matter in 
which they were personally interested. 

Suddath v. Galla.q/ler. 126l10. 39:1; BridgeRS 
v. Dollar &lv. Bank, 66 Fed. Rep. 9; Roan v. 
lfinn. 93 .Mo. 503; Foster v. MuflanphY Plan· 

-illfJ Mill Co. 92 Mo. 79; WUliams v. Jatkson 
C011Tdrll Patrons of Husbandry, 23 Mo. App. 
132; Adams v. Kehlor Mill. Co. 35 Fed. Hep. 
433; Consolidated Tank Line Co. v. Kan8as 
City Varnish Co. 43 Fed. Rep ... 204, 45 Fed. 
Rep_ 7; DU7Iccmb v. ~'ew York, H. &; N. R. Co. 
~4 N. Y.l90. 

'Vhen the corporation became insolvent its 
assets became ipso facto a trust fund in the 
hands of its directors for the benefit of its 
-creditors. and the directors were disqualified 
from dealing with this fund for their own bene· 
::fit or advantage. It therefore follows that the 
attempt on the part of the directors to author· 
ize the execution by the corporation of the 
deed of trust io wbich certain debts of the di
rectors were attempted to be preferred was 
void. 

ltbm80n v. S!tracuse,G. J.: C. R. Co. 103 N. Y. 
'';"3; Lamb v. Lal(qhli7l, 25 W. Va. 300; Sutton 
JjJfq. CO. V. HlltcldTlSM, 63 Fed. Rep. 496; 
Bradle,l/ v. FarweU, Holmes, C. C. 433: Adams 
v. Keldor Mill. Co.8upra/ Ward v. Daridson, 
·89 Mo. 445. 

MacCarlane, J., delivered the opinion 
-of the court: 

This suit is to set aside 8 certain deed of 
trust, executed on the 18th day of March. 
1893, by the James '''nlsh Mercantile Com
pany, a business corporation, to defendant 

..J •. Francis Smith, as trustee, to secure its 
creditors in the order therein named. The 
<leed waS executed in pursuance of this reso
lution of the board of directors: .. Whereas, 
this corporation is unable to meet its obli
gations as they fall due, though its assets are 
much more than its liabiliti.es: Resolved, 
that, in order to more economically dispose 
of such portion of its assets as may be neces-
13ary to pay its debts than could be done if 
legal proceedings should be instituted, the 
-corporation convey all its property, real, per
sonal, and mixed. to J. Francis Smith, as 
trustee, with powers of sale and collection, 
and that such trustee pay: First. costs of the 
trust: second,debts pr~erred by the state laws 
-of Missouri; third, obligations for borrowed 
29 L. R A. 

money not secured by collateral; fourth, bal
ance due on notes for borrowed money se
cured by collateral aft-er application of col
lateral and their proceeds, and notes of other 
parties discounted by the company, after due 
attempt to collect from makers; fifth, other 
indebtedness of the company not disputed." 
The deetl of trust was dra.wn in accordance 
with the resolution. The creditors of the 
various classes, with the amounts due each, 
were specified, anu directions were given the 
trustee to pay the debts in the order named. 
. The debts of the third class as specified in 
the mortgage aggre~ated about $3.').000, and 
those of the fourth class about $56,000. The 
fifth class of creditors secured were the gen· 
eral mercantile creditors of the corporatios. 
The debts of this cJass aggregated about 
$30,000. Creditors of this class prosecute 
this suit. Pending the suit. defendant Smith 
was appointed receiver. The face value of 
the assets amounted to'about $300,000, but, 
on account of depreciation, it was thought 
by the receiver that not more than $100,000 
could be realized on them. There would be, 
therefore. but little, if anythin~, to apply 
on the fifth class of debts. Coder the deed 
of trust, power of sale was given the trustee, 
ss also authority to collect the debts due the 
company. It was charged in the petition 
"that qertain of the indebtedness in preferred 
classes :3 and 4: is the individual indebted
ness of the officers and directors of said cor
poration, and was contracted for the purpose 
of protecting the individual liability of said 
officers and directors." Defendant Smith. 
by answer, admitted the execution and de
livery of the deed of trust, and that, by vir
tue of the powers thereby conferred, he took 
into his possession all the property so as
signed to him, with a view of administering 
the same. The other allegations of the peti
tion were in substance denied. The only 
evidence offered on the trial was directed to 
the question of the sol veney of the corpora
tion at the time the deed or"trust was made. 
The records of the corporation showed that 
James Walsh was its president. Charles )Ic
Ginn. vice-president, and John F. Byrne, 
secretary. It also appears that these were 
the only directors who passed the resolution. 
The deed of trust was signed by James Walsh, 
as president, and attested by ,Tohn F. Byrne, 
as secretarY. One note placed in cbss 3, as 
described 'in the deed of trust, was dated 
January 25. 1883, and was executed bv the 
former firm of James Walsh &; Co. in the sum 
of $12,000, payable to FErdinand Lutz, of 
St. Joseph, Missouri, payment of which has 
been a!;sumed by said party o[the first part ... 
Another note of the same character, dated in 
1889, for $2,000, was also described in the 
deed of trust. In the same class were two 
notes made by the corporation to James 
Walsh, as administrator of the Conrad es· 
tate. It was not shown by evidence that the 
creditor James ""alsh was the same person 
as .James Walsh the president and director of 
the corporation; nor was any evidence offered 
explanatory of the assumption by the corpo, 
ration of the note of Ja.mes Walsh & Co. The 
esse was argued by counsel on both sides, and 
the identity of James Walsh iu each capacity 
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has been assumed. No evidence was offered for the corporation and stockho1ders. and~ 
tending to prove actual bad faith, either in when acting for them, are bound to exercise 
the execution of the deed, or in creating the the utmost good faith. Any attempt in deal
debts secured by it. The court found that iog with its property or affairs to secure them
aD the 18th day of Jrlarch,1893 (the date of the I selves personal advantages over other stock
deed of trust), the defendant .Tames lV-sIsh bolders should at least be subject to the most 
:flIercantile Company was insolvent, and from I rigorous scrutiny. nm v. Rich Hill Coal 
that date "ceased to be & going concern," Min.. 00. 119 Mo. 19, and cases cited. 
Upon this :finding a decree was entered set- But it c~mnot be said. RS a correct proposi
ting aside the deed of trust, from which de- tion of law, that officers of a corporation 
fendants appealed. - cannot themselves and in their own names 

1'I[0st of the questions involved in this rec- contract with it. To so bold would virtually 
.ord have in some recent cases in this court deny to corporations the credit upon which 
been given careful and exhaustive considera· so much of the business of the country is 
tion. The investigations- given the subject transacted, and which is so essenti~l to suc
have been more labored and thorough on ac- cess. If the stockholders and officers of cor
count of apparent want of harmony in some! porations are net permitted to advance money 
of the previous decisions of this court, as J to them, or to indorse for them, without 
w. ell as on acconnt of the diversity of oPin-! subjecting themselves to Silch disadvantages, 
ion in other jurisdictions. The conclusions they would be deprived of their most valu
reached by each of t.he divisions, which re- able source of credit. A corporation natu
<:cived the concurrence of all the memuers, rally looks to those interested in its affairs 
may be briefly given in the language of the for accommodations. If directors can lend 
syllabus prepared by the judge who wrote the corporation money, or indorse for it, they 
onc of the opinions, as fol1ows: "A corpo- should certainly have the same right to col
rat~on in failing circumstances may prefer lect the debt.s or secure themselves as is ac
one creditor to another, in discharging its corded to other creditors. The cases citea 
ouligations, if such preference is made in abundantly show that a corporation, so long 
gQOd faith while the property of the com- as it has control of its property. though in-

jHmy remains in its possession, unaffected by solvent, may. when acting honestly, prefer 
iens or any process of law. Mere insolvency one creditor to another. A mortgage, then, 

---()f a corporation does Dot of itself transform giving such preference. is not constructively 
its assets into a trust fund for the equal bene- fraudulent. Neither the corporation nor the 
:fit of all its creditors." Alberger v. 1t,"f"ational other stockholders are injured by the prefer- • 
Bank of Commerce. 123 ]0[0. 313: Blaum v. ence given. To defeat them. actual fraud 
In/m R. Cook Drug Co. (Mo.) 30 S. 'V. Hep. should be shown. The honest debts all stand, 
1025; Wflf/,qoner- Glltes Mill 00. v. Z£er;ler·Zais8 and should stand. on equal footing. All the 
Cu,nml'faion 00. (.Mo.) (not yet officialJy re- creditors should have equal rights to enter 
ported) 31 S. W. Rep. 28. In the case last in the race of diligence. The fact that the 
-cited, which was decided by division 2 of race may he unequal should not deprive the 
this court, it was also held that preference winner of his reward. An individual debtor 
in the same circumstances may Le given to can prefer bis family. his neighbors. and his 
a creditor of a corporation who is secured by friends. If the preferred debt is bonest, t.he 
the indorsement of some of its directors. It I preference cannot be impeached, though the 
would seem to follow logically from these wife of the debtor secure the advantage. 
-decisions that a preference may be made to Bart v. Leete, 11)4l\Io. 338; Riley v. Vaug/am, 
11 director for a debt directly due him from I 116 lIo. 176. No reason can be seen why a. 
the corporation, unless it would be defeated I corporation may not 1\lso prefer its friends. 
by his own act in voting himself the prefer- There is no more equity in alJowi.nz an in: 
-€nce. dividual debtor to prefp.r his creditor, wife. 

But it is insisted with much earnestness, or children than in allowing a corporation 
and ar\:','ued with great ability. that the di· to prefer its stockholders and officers. To 
rectors had no power to bind the corporation permit equities to control would def£'at all 
to an agreement mnde with themselves, and preferences. While the owner of property 
in WlllCh they hau a personal interest, and ret&ins the power of its disposal he may ap
that. therefore, the resolution of the board ply it to the payment of any honest debt, is 
of directors anthorizing preferences to be the rule upon which the right to make prefer
~iven the members thereof, over otber ('red· encrs among creditors rests. The rule should 
itors, and the deed of trust executed in pur- apply as well to corporations as to individ
'Suance thereof, were absolutely void. This uals. and any change should be made by the 
-contention must rest upon one of two theo- letrislature, and not by the courts. If the 
ries,-either that the directors of a corpora- debt is an honest one, and the corporation 
tion are trustees for its creditors, and its as- had the power to contract it. it has the riuht 
sets con.~titute a trust fund which they must to payor secure it, and no fraud can be im
apply rntably toward the satisfaction of aU puted to it from the fact that it is paid or 
the debts, or that such a transaction is. upon secured in preference to another. "It mav 
its face, constructively fraudulent. As has be conceded,'" said Judge Taft in a recent 
been seen, the so· called "trust-fund theory." case, "that the trllst relation justifies and re
"8.S applied to a corporation, While dominion quires courts of equitv to subject preferences 
over its Droperty is retained, is not recog- by an insolvent corporation of its own di. 
niz~d.in this state as .being sound. Nothing rectors to the closest scrutiny. and of show· 
addItIona1 need be saId on that subject. The ing beyond question that he had a bona fide 
board of directors are undoubtedly trustees debt; but we do Dot see why. it a corporA_ 
~9 L. R. A. 53 
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tion ma.y prefer 'one creditor over another, 
it may not prefer a director who is a bona 
fiele creditor. Preferences are not based on 
any equitable lJrinciple. They go by favor. 
Anel, as one individual may prefer amon,g' 
his creditors his friends and relations, so a 
corporation may prefer its friends." Brown 
v. Grand Rapt"d8 Parlor Furniture Co. 58 
Fed. Rep. 286, 22 L. R. A. 817. See also 
lVortlum. v. Griffith, 59 Ark. 562, and cases 
cited. 

·We do not think, therefore, that the deed 
of trust is constructively fraudulent for the 
reason that it gives preferences to a director 
of the corporation. When the right of the 
corporation to give preferences to any of its 
creditor!! is conceded, the logical conclusion 
follows that it can give them to any creditor 
who holds an honest debt against it, though 
he be an officer or stockholder. This COD
c1usion is in accord with the declaration of 
Sherwood, J., in a recent case. He says! 
'" A corporation, within the scope of the pur· 
poses for which it was incorporated, may do 
any act in filrtherance of these purposes which 
an indi vidual in similar circumstances might 
do, and, though insolvent, may prefer some 
creditors to others, even though su.ch credit
ors are among the directors of the corpora
tion." Foster v. JIullanphy Pklning Mill Co. 
92 )10. 87. While the directors of a corpo
ration do not. sustain the strict relation of 

trustees for its creditors, yet their duties to 
them and their relation to the corporation It
self are such, as impose upon them some of 
the obligations of trustees. In dealing with 
the corporation, they deal with themselves_ 
They determine the liability of tlie corpora
tion to themselves. They should therefore
be required, in case they give themselves a. 
preference over other creditors, to show that. 
all their secured debts are fair, honest, and 
justly due them. This burden properly rests 
upon them. From this record it appears that. 
the invalidity of the deed of trust in ques
tion was declared to result from the mere in· 
sol veney 01 the corporation at the time it was 
execllterl. The question of the bona fides of 
the debts of directors, who were given prefer
ences, was not gone into ou the trial. The
act of the directors in voting t.hemselves pref
erenceS would make the deed of trust prima fa: 
cie fraudulent in fact hut not conclusively 51) 

as a matter of law. The court evidently did 
not decide the case upon the presumption of 
fact that the deed was fraudulent, which it 
might have indul,ged. 

We therefore rererse tlte judgment and remand 
the ro,ulie f01'" a new trial. 

Brace, P. J., and Ba.rclay and Robin
son, JJ., concur. 

Rehearing denied. 

WYmIJNG SDPRE11E COURT. 

PEOPLE of the State of Wyoming, ex rel'l tion of the accused to his disadvantage or 
Isaac CHANDLER, robs him of a substantial right. 

t:. 7 Am. & Eng'. Encyclop. Law, p. 526; Kring 
N. D. McDONALD Warden of the Feni· v. J1iswuti, 107 U. S. 221, 21 L. ed. 506; Gar-

ten'tiary 'feN v. Pwple, 6 Colo. 559, 45 Am. Rep. 531. 
. Under the information system of criminal 

( ________ Wyo .. ______ -' procedure the presentment stands in the place 
and stead of the presentment bv a grand jnry. 

A statute is not an ex post facto law be- Be Wright,3 Wyo. 4,~7,13 L. R. A.. 748;Yauer 
cause it abrogates the pro\".t>ion existing when v. People, 3! Mich. 2~6; White v. State, 28-
an offense was committt:d. that tbe accused may Neh. 341. -
seCure a change of magistrate Qr placa. of pre-I Such presentment by a magistrate. under the 
l~minary exami~at!on upon his a~dant of be- information system or by a grand jury under 
lief of th.e prejudice of the. ma?,liltrate before the grand jury system is necessary to confer 
whom he IS brought for exammatIon. jurisdictiou upou the trial comt. 

(October 25, 1895.) White v. State. BUpra; People v. Cnapman~ 
62 lIicb.280; Pet)ple v. Smlth. 25 ~lich. 497; 
Slate v. &ren80n, 84 Vtis. 30; Ex parte Balli, 
121 U. S. 1, 30 L. ed. 849; Ex parte Lonue. 85 
U. 8. 18 Wall. 168, 21 L. ed. 875; & part. 
Parks, 93 U. 8. 18, 23 L. ed. ';87; Ez parle 
Wilson, 114 U. S. 417, 29 L. N. 89. 

APPLICATION for a writ of babeas corpus 
to obtain the release of relator from de

fendant"s custody to whieh he had been com
mitted after cODviction of assault and battery 
with intent to kill. Dena"ed. 

The facts fire stated in the opinion. 
.Jl]l'. Charles F. Tew .. for plaintiff: 
The repeal and re·enactment is an ex POf,t 

facto law as to this case if it alters the situa· 

NOTE.-On the snbject of ex poot facto laW!!. see 
also Anderson v. O'Donnell {So C.I 1 L. R. A. 632, 
and note; State v. Cooler (S. C.) 3 L. R. A. 184 and 
note; Re Tyson (Colo.) 6L. R. A.i~; :E.'x parte Lark
ins IOkla.) 11 L. R. A . .{IS; Be Wright (Wyo.) 13 L. 
R. A. 748; Com. v. Graves (Mass.) 16 L. R. A. 256; 
People V. Hayes (N. Y.) J3 L. R. A.83O; Boyd V. 
lIfills (Kan.) 25 L. R. A. 4i6; French V. Deane lColoJ 
Z4 L. R. .A.. 381. 
29 L. R.A. 

See also 35 L. R. A. 238. 

The right to a change of venue at a preJimi
nary examination under the information sys
tem is to a defendant an important and sub
stantial rkht. 

State v. ~Sorenson. BUpra. 
Mr. Benjamin F. Fowler .. for defendlmt: 
A Jaw which operates as a mere change of 

~riminal procedure, without affecting any sub
stantial right of the accused. is Dot a post 
facw, as applied to crimes committed before it. 
took effect. 

·Cooley. Const. Lim. p. 329; State v. Nan
ning, 14 TeL 402; State v. Clal'k30n, 59 Mo~ 
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149; Stat~ v. Williams, 2 Rich. L. 418.45 Am. upon proceed to hear and determine the same 
Dec. 741; People v. Pli.elps, 5 Wend. 9; Rand in the same manner as it would have been 
v. Com. 9 Gratt. ';38; jAm. & En~. Encyclop. lawfu~ for the justice befoTe whom the cause 
Law, p. 581; Re Wrigltt, 3 Wyo. 4-78, 13 L. R. or proceeding was commenced to have done. 
A. 748. This last-mentioned act was repealed, and 

A law is Dot urrconstitutionaI which pre- section 3441 of the Revised Statutes, amended 
eludes a defendant in a criminal case from tak- thereby, was fe-enacted. in such manner as to 
lDP: advantage of variances which do Dot pre- remove all reference to criminal proceedings 
judi('e him. or criminal examinations, by chapter 84 of 

(',om. v. Hall, 97 JJass. 570. the Session Laws of 1895, which by its terms 
Nor is a Jaw unconstitutional which reduces took immediate effect. and which became a 

tbe number of the prisoner's peremptory chal· Jaw upon tbe approval of the governor. ~-'eb-
lenges. ruary 18, 1895, two days before the complaint 

Dowling v. Btate, 5 Smedes & 1f. 664. was made before the justice of the peace, and 
A law is not. unconstitutional which, though before the preliminary examination of the pe· 

passed after the commission of the offense. au· titioner. The petitioner, at his preliminary 
thorizE's a change' of venue to another county examination, notwithstanding the repealing 
of the judicial districts. statute, filed his'affidavit and motion before 

aut v. Minne:wta. 76 U. S. 9 WaH. 35, 19L. the examining magistrate, the affidavit al· 
cd. 573. See also Holt v. State, 2 Tex. 363; 1 leging that the" a1tiant has been reliably in
Kent, Com. 408; Calder v. Bull, 3 U. S. 3 formed and verily helieves that there exists 
Dan. 388, 1 1.. ed. 649: Strong v. State, 1 in the mind of H. Glafcke rthe magistrate] 
Blackf. 103; F"tetc1ur v.Pecl:. 10 U. S. 6 Cranch, a prejudice against said derendant such as 
138, 3 L. ed. 178; State v. Cooler, 30 S. C.105; would preclude said Glafcke from giving 
Com. v. PhilUps. 11 PIck. 28. said defendant a fair and impartial hearing 

A. defendant on trial for a criminal offense or examination," and,_ further, .. that said 
has no vested right in the manner of proced'

l 
affiant has been informed and verily believes 

ure t'stablisbed by law at the time of the com- thn.t there exists in the mind of L. E. Stone. 
mission of the alleged crime. a justice of the peace of Cheyenne precinct, 

Marion v. State, 2.0 Neb. 233, 57 Am_ Rep. in Laramie county, \Vyoming, and in the 
825: State v. Jfamdng. 14 Tex. 4~; State v. mind of one Charles Carlstrom. of Pine Bluffs 
R.l/an. 13 Minn. 370; Wi:ltston v. Com. 16 B. precinct, in said county and state, and a. 
MOD_ 16; Warren v. Com. 37 Pa. 45. jnstice of the peace within anti for said pre· 

Groesbeck. Cll,. J., delivered the opinion 
of the court: 
~ Tbe petitioner for the writ of habeas cor
pus, Isaac Chandler, was convicted in the 
district court for Lara.mie county of the crime 
of assault and battery with the intent to kill 
and murder, and on the 7th day of June. A. D. 
1895, was sentenced to imprisonment in the 
penit-entiary for the term of fourteen years. 
He_applies for the writ of habeas corpus, al
Jeging that his imprisonment is unlawful, 
because the justice of the peace before whom 
he was examined on said charge refusp.d to 
grant him, upon his sworn application there
for alleging the prejudice of the mag,istrate. 
an examination before some other justice of 
the peace of the county wherein the offense 
was alJeged to have been committed. The 
time fixed in the information or complaint 
before the justice of the peace, when the of
fense was committed was January 3, 1895. 
At the time of the commission of the offense, 
8S alleged in the complaint. the statute (sec
tion 3ft! of the Revised Statutes of Wyo
ming. as amended by chapter 17 of the Ses
sion Laws of 1890) provided, among other 
things. that if, upon the return of the pro· 
cess, or the appearance of the parties in any 
civil cause or proceeding "or upon any crim
inal examination." either party. his agent, 
or attorney shall make affidavit that. from 
prejudice, bias, or other cause, he believes 
that the justice of the peace before whom the 
cause is pending will not decide impartial1y 
in the matter. the said justice shall transfer 
said suit and all papers appertaining thereto 
to some other justice of the peace of the same 
or adjoining precinct against whom no such 
objection has been raised. who may there· 
21J L. R. A. 

cinct, a prejudice such as would preclude 
both said L. E. Stone and said Carlstrum 
from giving said defendant a fair and im
partial examination in said matter." The 
objection was therefore made to three justices 
of the peace of the county ~herein the offense 
was alleged to be committed by this affidavit~ 
The justice of the peace refused the aopJica· 
tion for change of venue, douhtless because 
of the passage of the repealing statute taking 
away the right of a defendant in a criminal 
cause or proceeding to a change of venue in 
a preliminary examination. The attention 
of the district court was called to this matter 
by a plea in abatement before the trial and 
by a motion in arrest of judgment, both Qt 
which were overruled by the trial court. 

The petitioner claims that the statute (Sess_ 
Laws 189,'), chap. 84). in repealing or at
tempting to repeal, without a saving cJause .. 
the prior statute providing for a change of 
venue in a preliminary examination before a. 
justice of the peace in criminal cases. is ez 
post facto, and void as to him, as the offense 
with which he was charged was allelled to 
have been committed January 3, 189-5, and 
that the Act of February 18, 1895, could not;. 
deprive him of the right to Object by affidavit. 
to the justice of the peace before whom he 
was brought to be examined on said charge, 
upon the grounds mentiuned in the statute 
in force at the time of the allegeu commis
sion of the offense. He contends that, not
withstanding the repeal of the statute provid
in2: for a change of venue in preliminary 
examinations, he was entitled to it. wben he 
applied therefor, under the law as it existed 
at the time of the commission of the offense 
alleged; that the jurisdiction of the justice aa 
an examining tribunal or court of inquiry 



836 WYOMING SUPREME COURT. OCT. 

was defeated after the apDlication for change partially in the matter, the proceeding Sllan 
of venue had been mi\lie;~ that the magistrate be transferred to some other justice of the 
was without jurisdiction to proceed with the same or adjoining precinct'" against whom no 
examination; that. as the subsequent proceed- such objection has been raised. n It will be 
fugs of tbe magistrate were void, the accused seen, therefore. that the relator under the pro· 
bad no preliminary examination; and that, visions of this statutewss quite modest, as he 
therefore, as the statute then provided for objected to but three justices of the pence, 
such an examination in trials upon informa- when he might have filed his affidavit against 
tiOD of the prosecuting attorney, and where everyone in the couuty. if he "believed" 
the accused had not been indicted by a grand that they were all prejudiced against him. 
jury, the district court was without jurisdic. It is asserted that the petitioner was deprived 
tion to try the defendant, and that all its pro· of a substantial right by the repealing stat· 
ceeding~, resulting in the conviction and ute, and, that being so, deprived of a sub· 
sentence of the petitioner, are wholly void. stantial protection afforded to him by the 
The relator insists that he has been deprived law existing at the time of the commission 
.of a substantial right by Lhe repealing stat· of the offense. that of the right upon informa· 
ute, that of the right to object to the exam- tion and belief to object to one, three, or any 
"ining magistrate upon the belief of the pe- number of examining magistrates of the 
-titioner of his bias and Ilrejudice, and to county. including the one before whom he 
;secure, by merely filing an affidavit stating! was brought for examination. Nothing ap
such belief. a change of place of trial or in I pears in the record tbat the magistrate was 
the personnel of the examining tribunal. biased or prejudiced against the accused; 

It is doubtful if the record discloses SUf-1 nothing but the bare allegation that the de· 
-fieient facts to enable us to determine whether fend ant believecT that there existed in the 
or not the offense with which the petitioner mind of the magistrate a prejudice against 
is charged occurred prior to the passa~e of the relator which would preclude the magis
the Statute of February 18th. which took trate from giving the defendant a fair 
away the right to a change of the place of the and impartial hearin.!!. and examination. It 
examination or in the examinin-g magistrate. does not appear that the magistrate was pre· 
'Ve do not have before us, in this proceed- judiced, bJIt merely that the defendant was 
ing, the record of the district court, sufficient reliably informed and verily believed such to 
to sllow when the alleged offense was COll- be the case. An affidavit is classed as the 
mitted. The allegation in the information. lowest grade of proof known in courts of 
filed before the examining magistrate on the justice, and an affidavit upon inlormationand 
20th of February, 1895, alleges that the of- belief may well be tenned the lowest grade 
fense occurred on tIle 3d day of January of of t.he lowest grade of proof. A fair nnd 
that year, but this is not conclusive upon the impartial jury, as we mllst comider them to 
prosecution, and, under a familiar rule of be, and a judge not objected to, sat in the 
crimina~ law, the .prosecution may lay one I' trial court wherein the defendant was con
day in the information and prove that the of· victed of the felony charged against him, and 
fense was committed upon any day prior,to such must have been the atrociolls nature of 
the filing of the accusation. The offense may, the felonious assault that was proven that the 
then, have occurred, for aught we know to judge felt compelled to sentence the defend. 
the contrary. on the 19th or 20th day of Feb- ant to the full extent ofthe law. We are now 
ruary, 1895, and after the passage of the chal· asked to set aside the trial, and perhaps dis· 
lenged act of the legislature became a law iCharge the defendant from cnstody and all 
by the signature of the governor, in which future punishment, because he has been 
event, the contention of the petitioner would deprivec.l of the benefit of this statute. If his 
amount to nothing. However, we have de- I right.<;have been invaded, either as sccurcd to 
termined to decide this proceeding upon the 'II him by constitutional or statutory law, this 
question involved in the briefs of counsel, duty must be fearlessly done, but this must 
and to consider only the validity of the stat· be clear to warrant the exercise of such a 

~ ute which it is claimed took away the right power. 
of the netitioner in tbe examining court to! The development of the law relating to the 
secure 8. change of magistrate or place of II gnaranty of the Fed~ral Constitution that 
trial, and treating the dale of the commission .. no state Bhall pass an ex post jar-to law" 
of the offense to be prior to the enactment of (art. 1, S3 10) is remarkable. It has sprung 
the challenged statute. from detinitious in decisions wherein such 

There is no doubt that the statute 88 it definitions are the clearest dicta, and it will 
. originally stood was liable to great abuse, be somewhat interesting to trace the federal 
and it is no wonder that the legislature sought decisions to the present time, and to ascertain 
to repeal it. In the ease 2.t bar. the relator what the views of the national tribunal ot 
objected to three magistrates of the county, last resort have been and are for tIle definition 
and it would seem that he could have ob- and classification of e'.l post facto laws. The 
jected to all but one, and thus have chosen rule establi8hed by that great tri!>nnal should 
his magistrate. or, for that matter, to all of be followed, as the determination of wbat is 
the magistraws in the county, and thus have or what is not an ez postfacto law is neces
forced the prosecutiun to resort to B grand sarily. under the guaranty of the Federal 
jury to secure an indi~tment; for, as the act Constitution, a feueral question, as well as 
stood in its primitive simplicity, it provided 8 question ariSing under the provisions of our 
that, if the affidavit be filed t.hat from preju- state constitntion. In the case of CaMer v. 
dice, bias, or other cause the defendant be-I Bull, 3 U. S. 3 DaB. 390, 1 L. eel. 650, Mr. 
Heves that the justice will not decide im- Justice Chase defined what he considered e:II

'!9 1.. R. A.. 
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post facto Ia.ws as follows. "(1) Every law disposed of on other grounds. The opinion 
that makes au action done before the passing in the case in 6 Cranch was delivered by .:.lIr. 
of the law, and which was innocent when Chtef Justice .Marshal1, and if the c~e bad 
done. criminal, and punishes such action. rp.sted upon the invalidity of the law, such a 
(2) Every law that aggravates a crime, or matter would hardly have escaped the atten
makes it greater than it was, when com- tion of that great jurist. In the Kring Case, 
mitted. (3) Every law that changes the the following language is used in the rna· 
punishment, and inflicts a greater punish- jority opinion: "Can the law with regard 
ment than tbe law annexed to the crime when to bail, to indictments, to grand juri~s, to 
committed. (4) Every law that alters the the trial jury. all be changed to the dis. 
legal rules of evidence, and receives less or advantage of the prisoner by state legislation 
different testimony than tlle Jaw required at after the offense was committed, and sucb 
the time of the commission of the offense, legislation not held to be ex post facto because 
in order to convict the offender." These it relates to procedure, as it does accollling to 
views were not adopted by the majority of ]OIr. Bishop? And can any substantial right 
t,he court in that case, and were, indeed, mere which the law £!ave the defendant at the time 
dida. as the act of the legislature of the state to which his gUIlt relates be taken away from 
of (Jonnecticut, -setting aside a decree of a him by ex post facto legislation, because. in 
court of probate and granting a new hearing the use of a modern phrase, it is called a law 
before the same conrt, with liberty of appeal, of procedure? We think it cannot." Upon 
was held not to be au apost facto law, within these excerpts last quoted llave been built up 
'the meaning of section 10 of article·1 of the many hopes of convicted criminals, but we 
Constitution of the United States, as that think this languaa:e is dictum, and it has so 
article had reference only to crimes, and this been held by other state courts than this. 
was the main question decided. But the court Lyharger v. State, 2 \Vash. 552; Be lV/'igM. 
really adopts this definition in Cummings v. 3 Wyo. 4'18, 13 L. R. A. 748. In the major
MifJ80UN·. 71 U. S. 4 \Vall., at page 325, 18 ity opinion in Ex parte Medley, 134 U. S., at 
L .. ed. 363, where, in the language of Mr. page 171, 33 L. ed. 640, written by Justicn 
Justi"ce Field, delivering the opinion of the Miller, the court goes further, and defnes an 
majority, it is said: "By anexpostf~to law ex post f~to law to be, among ot.her tllings. 
is meant ODe which imposes a punishment one'" which alters tIle situation of the a.ccused 
for an act which was not punishable at the to his disadvantage," leaving out, evident.ly 
time it was committed,_ or imposes addi. unintel.ltionally, the important qualifying 
tional punishment to that then prescribed, or words, used in almost every other case in the 
changes the rules of eviuence by which less Federal Supreme Court on this subject. "in 
or different testimony is sufficient to convict relation to the crime and its consequen~es." 
than was then required." Mr. JUstite Hiller We think that these C:.l.~es have not been 
dissented in this case. and in the case of E-J: followed by the great tribunal in which they 
parte Garland, PeUUoner, following (71 U. were rendered. and that what may be termed 
S. 4 Wall. 390, 18 L. ed. 374).a.nd says of the extreme terms used in them have not been 
case of Calde-r v. Bull.supra: "The first case on crystallized into law. The cases where this 
the subject is that of Calder v. Bull, and it sweeping language has been employed have 
is the one in which the doctrine concernin2' been those where the punishment bas been in
ez post jacto laws is most fully expounded. T. creased, either by restoring the death penalty, 
He further states that the court, in that case where the accused has once been acquitted. of 
(Calder v. Bull), divides all laws which come a capital offense. or where the punishment 
within the meaning of that clause into four ha..q been increased, or where some legislative 
classes, and then names the classifications act, in relation to the crime or its conse· 
made by Mr. JusUce Chase, quoterl fully. quences, has imposed a £Teater degree at 
'''pra. In the celebrated case of Kring v. punisnment than that inflicted at the time it. 
.. JlIS801l1·i, 107 U. S. 228, 27 L. ed. '508, in was committed. The definitions of an expOs~ 
whicll tbe court apparently assumed by a facto law have sprung from the dicta ot 
bare majority a new position, Jlr. Justice jurists, adopted by the court, but. however 
Mil1er says, of the definition given by Jlr. apt or exact as to the cuse under considera
JU8tied Chase, in Calder v. Bull: "But it is tion, can hardly be said to have been accepted 
not to he supposed that the opinion in that as legal definitions or axioms. A review of 
case undertook to define, by way of exclusion, the cases in the Federal Supreme Court wi1l 
all the cases to which the constitutional pro· establish this fact. In the case of Ho-pt v. 
vision would be applicable. Of This learned Utah, 110 U. S. 574, 28 L. ed. 262. a law ot 
jurist adopts. as supp1ementary to the views the territory of I;tah was challenged as ex po~t 
of J[1". J1uUee Chase. the language of .'Afr. facto. which repealed a statute providing 
JU8tice Washington, in Unitedf:i.tatts v. HnlZ, that "persons against whom jUdgment has 
2 ·Wash. C. C. 366, Fed. Cas. No. 15.28.'), been rendered upon a conviction for felony 
that an e:l: 1JfJ8t facto law is one, "in short, unless pardoned by the governor. or such. 
which. in relation to the offense Or its con· judgment has been reversed on appeal, shaH 
sequences, alters the situation of a partv to not be witnesses," after the commission of 
his disadvantage," the words herein quoted the crime of one accused of murder; but the 
being italicized in the opinion of the mao court held unanimously that the repealing 
jorityof the,court, and 10 U. S. 6 Cranch. act merely enlarl!cd the class rof pt;'rsons who 
171. 3 L. ed. ISn, is cited as showjng that might be competent to testify, and was not 
the case of United Statf'.l v. Hall was affirmed. ex post fatto. It was said that such statutory 
but the opinion on affirmance makes no ref. alterations "only remove existing restrictions 
erence to ex post facto laws. and the case was upon the competency of certain classes of per
~9 L. R. A. 
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-SODS as witnesses. relate to modes of pro· 
-cedure only. in which no ODe can be said to 
have a vested right. and which the state. 
upon grounds of public policy. may regulate 
.at pleasure." And the testimony of one whG 
waS convicted of the crime of murder was held 
to be rightfully admitted by the trial court 
-against the defendant, although the law mak· 
in/! such te~timoDY incompetent was repealed 
.after the offense was committ.ed, leaving the 
-statute in such shaoo as to make such tesU

. mony comDetent. "The case of Holden v. 
3Iinne80ta, -137 U. S. 483, 34 L. ed. 734. is 
distinguished from E1: parte Medley, S1ipra. 
But in a comparatively recent case (Cook v. 
United States, 138 U. S. 157-183. 34 L. ed. 
906-913). the court says: .. It is said that the 
·construction we place upon the 2d section of 
.article 3 makes it obnoxious to the ex poIt 
facto clause of the Constitution. In support 
.of this position reference is made to Kring v. 
... ViMou1'i, 107 U. S. 221,27 L. cd. 506, where 
it was declared that any statute passed after 
the commission of an offense, 'which, 'in reo 
lation to that offense or its consequences, 
alters the situation of a party to his disad
vantage,' is an ex pest facto law. This prin
ciple has no application to the present case. 
The Act of 1889 does not touch the offense 
nor change the punishment thetefor. It only 
includes the place of the commissi.:m of the 
alleged offense within a particular judicial 
district, and subjects the accused to trial in 
that district ratller than in the court of some 
other judicial district established by the ~ov
erement against wbose laws the offense was 
committed. This does not alter the situation 
of the defendants in respect to their offense 
or its consequences. 'An ex post facto law,' 
this court said, in Gut v. J1irmesota, 76 U. 
s. 9 Wall. 35-38, 19 L. ed. 573, 574, 'does 
not involve. in any.of its definitions. a change 
.of the place of trIal of an alleged offense 
.after its commission.'" See Duncan v. Mi8~ 
souri, 152 U. S. 377 J 38 L. ed. 485. 

This re,wme of the authoritative federal de
-cisions. however conflicting they may seem, 
or however unsatisfactory they may be in de~ 
fining what is and what is not an ex po~t facto 
law. shows, we think, that t.he court has not 
-.established us law the broad definitions laid 
<lown in the Kn:ng and .11edley Cru,es, but that 
the definition of Mr. Justice Washington. 
.quoted in Kring v. J1i83ouri, may be relied 
upon, that a 18. w which, in relation to the of~ 
fense or its consequences, alters the situation 
.of a party to his disadvantage, is an u post 
facto law, as thia formula eVidently compre
hends and is the sum of all the definitions. 

The state courts have strongly leaned to the 
position that a mere change in procedure is 
not an ez post faeto law, and to the doctrine 
that an act. to be denounced_ as unconstitu
tional in this respect, mnst make punishable 
that which was not punishable at the time the 
act was committed, or which aggravates the 
punishment, or operates to the disadvantage 
of the accused in relation to the crime or its 
pnnishment. Laws have been held con8titu~ 
tional which, after the commission of an of
fense. decrease the number of a jury in tridols 
for misdemeanors (State v. Carter, 33 La. 
Ann. 1214) ; which provide that, in all ques-
29 L. RA .. 

tions affecting the credibility of a witness, 
his general moral character may be given in 
evidence (Robt:n8()n v. State, 84 Ind. 452); 
which authorize the punishment of a person 
for an offense previously committed, and as 
to which all prosecution and punishment 
were barred at its passage, according to pre
existing statutes of limitation (State v. Moore. 
42 N. J. L. 208) ; which reduce the number 
of peremptory challenges allowed the accused 
(DowHng v. State, 5 Smedes & M. 664; 
Matlds v. State, 31 Fla. 311) ; which cbange 
the manner of summoning a jury (PeTTY v. 
Com. 3 Gratt. 632) ; which allow amendments 
to pending indictments (State v. J[rmning, 14 
Tex. 402) ; which prevent the defendant from 
takin~ advantage of variances in the indict
ment (Com. v. Hall, 97 Mass. 570); which 
give the state seven peremptory challenges 
(State v. Ryan, 13 MinD. 3iO [Gil. 343]; 
lVal~ton v. Com. 16 B. lIon. 16, 40) ; requir~ 

in,g- t.he -jury, instead of the court, to fix the 
punishment (Holt v. State. 2 Tex. 363) ; mak
ing the court, instead of the jury. judges of 
the law (Marion v. State, 20 Neb. 236, 57 
Am. Rep. 825) ; changing the place of trial 
after the commission of the offense (State v. 
Gut. 13 ~Iinn. 341 [Gil. al5 J); clothing 
justices of the peace with jurisdiction over 
crimes previously committed (State v. lVelclt, 
65 Vt. 50) ; dividing a county into judicial 
districts (Potter v. State, 42 Ark. 29); re~ 
pealing a law providing for preliminary ex
aminations after indictment found (Jones v. 
Com. 86 Va. 661) ; changing method of pl'Ose~ 
cution from indictment to information by 
prosecuting attorney (Peaple v. Campbell, 59 
Cal. 243,43 Am. Rep. 2.57; Lybarger v. Slate, 
2 Wash. 552; Be Wrigltt, 3 Wyo. 478. 13 L. 
R. A. 748). 

By our statute taking away the right of the 
accused to object, by an affidavit made UpO!l 
information or belief. to the examining magis
trate, after the commission of felons, the 
petitioner was not deprived of any substan
tial right or' protection, as it is within the 
power of the le~islature to change the form 
and method of procedure in any manner 
wbich, in re1ation to the crime or its conse~ 
quences, does not alter t.he situation of the 
accused to his disadvantage, and the situation 
of the prisoner was not 80 changed by the 
statute challtmged by him. It cannot be 
seriously contended that all who may have 
cnmmitted criminal offenses prior to the date 
of the statute repealing the law providing 
that the defendant may. upon his own state~ 
ment upon information and belief, secure a 
change of place of trial, shall have the right 
for years to come (as we have no statute of 
limitations relating to crimes or misdeme:m~ 
ors) to be considered as pardoned by the legis
lature, or as entitled to the right under a 
repealed statute to object to the magistrate 
before whom they are brought upon com
plaint and warrant to answer a criminal 
charge of which the magistrate has not fun 
jurisdiction to hear, trr. and determine. 
True, in one case, the nght of a change of 
venue in preliminary examinations is faid 
to !>e a substantial and important right, of 
which the accused cannot be deprived except 
by his own act (State v. &renson t 84 Wis. 
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27) ; but this is a ri.l!:ht given under a statute cases for the detection of an t3; post facto ]a.w~ 
already existing. If the statute had been re- it does not deprive him of any substantial or 
pealed, it is doubtful if the Wisconsin court vested right provided by law at the time of 
would hold, in face of all the authorities, the gUilty act for his p:rotcction. It is neces· 
that tile rigllt to a change of place of trial, sary, in the administration of justice, that 
bein!! a method of procedure, in which no ooe one accused of crime should have a fair trial 
bas a vested right, .cannot be taken away by before an impartial and unprejudiced judge 
a statute after the commission of the offense. and jury, and even an examination on the 
Cook v. United States, 138 U. S. 183, 34 L. initial or preliminary inquiry before an im
ed. 913; Gut v. Min71~ota. 76 U. S. 9 Wall. partial and unprejudiced magistrate. No
.3t:1, 19 L. ed. 574; Hopt v. Utah, 110 U. S. where does the record show that the petitioner 
.aS9, 28 L. ed. 268. The right to a change has been shorn of any of these substantial 
<if place of trial, or a change of judge, in rights and privileges; for, if the examining 
-case where the magistrate or judge is dis· tribunal, the court of inquiry, was preju
.qualified by prejudice. or where there cannot diced against him. we have no knowledge of 
be a fair trial owing to the prejudice in the I that fact from the record. and it is .DOt even 
.community against the accused. always ex" I' asserted that the allegations of the defendant. 
isted at common law, but the venue was never upon information and belief, made in his 
ot:hanged upon the mere opinion or belief of affidJJ.vit, alleging such prejudice before the 
the party applying therefor at common law,/ examining magistrate were true. It merely 
:as the rule was that facts and circumstanees I appears that he believes them to be true, and 

- must appear satisfying the court. 1 Bishop, this is insufficient under t,he statute in force 
Crim. Proc. 'jO, 71. I at the time that he was complained against 

By no accepted definition of an ex ptJst facto I at the preliminary examination. Endless 
law is this statute, which sweeps away the ~ confusion wonld result from !I. decision by us 
-provision that the accused may secure a r that the legislature had no right to make new 
-change of magistrate or place of preliminary i. regulations as to methods of proced UTe in the 
.examination in a criminal case upon his sf- I courts of justice, or to remove and repeal old 
fidavitof belief of the prejudice of the magis· rules that may be found to be a temptation 
trate before whom he has been brought for to perjury or liable to abuse. and which in 
~uch examination, an ex post /rwto law. It no way a.lfect the right of the accused to a 
.does notmalie criminal what before its enact· fair and impartial hearing, either in the ex· 
ment was innocent; it does not inflict greater amining or in the trial court. 
punishment than was attached to the crime The writ";s dlsallowed,and tlie petitlon/wtM 
when committed; it does not alter the rules of writ ";S dismi/iiled. In accordance with the 
.evidence, and direct that less or different proviSions of the habeas corpus act, the clerk 
testimony may be received than reqnired at of this court will return the petition for the 
the time of the commission of the offense; writ to the petitioner, or the person applying 

-:and it does not alter, in relation to the crime I for the writ. with a certified copy of this 
<or its consequences. the situation of the sc- opinion containing the reasons of this court 
oCused tohis disadvantage. If we go further, for disallowing and refusing the writ. 
~lDd add other means invented in some of the Conaway and Potter, JJ., concur. 

CALIFORNIA SUPREME COURT. 

SA..1\ DIEGO WA.TER CO., .Appt., 
". 

SA.." DIEGO FLUJIE CO., I/ell]Jt. 

( •••••... Cal ••••.•••• ) 

water to eonsnmers in a county and city. 
for co-operntion in supplyin,lZ' water tothecity. is 
Dot ultra d'Tes because one officer ot each corpo
ration is apPOinted a trustee and they to!rether 
gireu general charge of the opf'ration of the 
works. and of keeping the accounts of re

• A f ·-tnt ~ d I ceipts and expen~ with a limited power of de
.... prajer 0 a ~omp,"," ... or atnages terwming wbat shall be charged to the aC<!Ount 

f'or brea.~h of a. contract and for spe- ofopel"8.tin~expenses..and With other powers and 
cificperforma.nceofthe same.ba..."€d upon the duties "imply executory and such WI could not 
!!amp. facts. does not render the complamt Ob-I be discharged by any board ot directors other_ 
noxIous to th~ objectIOn tbat it joins several wise than through an agent. 
cau5eS of action WIthout separately stating them. 4. The appointment by a. corporation. 

2. Trustees appointed by parties to a by its board of directors, o~ another 
contract to manage the details of tbe bUl'!iness corporation to act as Jts sole agent in the 
done tbereunder are not neces.."at"y parties to an sale of water witbin a. city, to be distributed by 
action tbereon. meaDS of plants of buth corporntions.1S -not in 

3~ A cOntraet between corporations violation of elv. Code, I 354,subdivs. s..8.,wberetbe 
organized to distribute and furnish agency. altbough exclusl .. e~ is not unJimited or 

NOTE.-Tbe general subject ot monopolies and 
:combinationS by corporations will be found treakod 
1:0 a cOD9iderable extent in the tlote to People v. 
ClJicagO Gas Trust Co. (TIL) 8 L. R. A. 497. 

For rigbt of one corporation to hold the "tack of 
::another, see not-a to Buckey'} .Marble & T. Co. v. 
Harvel' (Tenn.)1SL. R.A.~ 
'19 L. R. A. 

See also 39 L. R. A. 299. 

unrestricted. 
5.. A contract between corporations or- . 

ga.nized to distribute and furnish 
water to consumers in a county and city. one 
of which owns a supply of wate!" and a pipe line 
ending at the city limit3, and the other a distrib
uting plant within tbe city, for CQ.operation ill. 
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supplying water to the City and providing a 
method of determining the price of water, is not in 
violation of public policy as a combination to 
create a monopoly. since the Califoroia con8titu
Hon reserves to munici pal corporations the power 
of regulating water rates. 

Ind. 432; Bane.v v. (JMld.~, 28 Obio St. 319, 23 
Am. Rep. 387; 17 Am. & Eng. Encyclop. Law, 
p. B45. 

JIesSTS. McDonald & McDonald. for 
resrondent: ' 

Enough appears upon the face of the com-
(August 26., 1895.) plaint to sllow that said contracts were and arc 

void because beyond tne PDW(;rs of the res pee· 

APPEAL by plaintiff from a judgmen"t of the tive corporations sDd against the public policy 
Superior Court for Sun Diego County in of the state. 

favor of defendant in an action brought to en- The primary object of the two corporations 
force specific performance of a contract for the in €nteriog into those contracts was to control 
furnisbing of water to the City of San Diego the water supply. and thereby enhance the 
and for dama,2"es for its breach. Rereraed. price of water in the city of San Diego, and t() 

The facts are sta.ted in the Commissioner's create and maintain a monopoly of the water 
opinion. business of said city. This rendered tbe con-

.. 1!essrs. Works & Works, for appelIant: tracts void. 
As to the extent to which a corporation may Spel1in2'. Trnsts & ]'Ionopolies, fi3§ 82,106-

go. in making contracts, without bringing it.· 109: Arnot v. Pittston &: E. Ooal Co. 63 X. y_ 
self within the prohibitory rules,- 559,23 Am. Rep. 190; Fordv. Gregson, 7l\IonL 

See Ell'Jl"man v. Cldca{Jo Junction R. &: U. 89; &nta Clara VaUey Nz"ll &: L. Co. v. Hayes,. 
8. Y., Co. 49 N. J. Eq. 217; Union Water Co. 76 Cal. 387. ' 
v. Murph!ls Flat Fluming Co. 22 Cal. 621; A corporation can exercise no otber powers 
Butro Tunnel Co. v. Segre-'lated Belcn.er JHn. tban such as are speciticaJly granted, or such 
Co. 19 Nev. 121; Leslie v. LorRlnrd, 110 N. Y. as are necessary for carrying into effect the 
519, 1 L. R. A. 456; 1 Wood, Railway Law, powers granted. 
pp.491-499; Bisfle{l v. Nic1dgan 8. d';..LY. L R. Fandall v. &uth 8an FranciBM Dock Co. 4() 
Co. 22 N. Y. 258; Kent v. QUicksilxer Min. CaI. 83; Morawetz, Priv. Corp. § 316; Tli.omafJ:
Co. 78 N. Y. 159; Cldca.qo, St. L. &: N. O. R. v. West JerS(lf R. Co. 101 U. S. 71, 25 L. ed. 
O? v. Pullman. Southern Car CO'.139U.S.79, 950; VregonR. <fNalJ. Co. v. Oregonian R. Co~ 
35 L. ed. 97; Elkins v. Camden .. <f A. R. 00. 130 U. :S. 1, 32 L. ed. 837; Central Trans-po. 
36 N. J. Eq. 241; Cmtrfll Shade Roller Co. v. Co. v. P.ullman's Palace Car Co. 139 U. S. 24,. 
Cllshman, 143 Mass. 353; State v. Hancock. 35 35 L. ed. 55. 
N. J. L. 537; MinerIJ' Ditch Co. v. Zellerbach, The authority of every agent of a cOTpora-
37 Cal. 543, 99'Am. Dec. 300; SU88e;c R. Co. v. tion is derived, directly or indirectly, from the 
Morris (/; E. R. Co. 19 N. J. Eq. 13. agreement of tbe shareholrlers as expressed in. 

If the corporation has derived any benefit their charter or articles of incorporation. 
from tbe execution, or partial execution, of the The board of directors cannot depart from 
contract. it can be compeJJed to perform Gn its the companys chartered purposes under any 
part, to tbe extent, and up to the" time, such circnmfltances. 
contract had been acted upon. Morawetz, Priv. Corp. § 514-

Ketseyv. National Bank, 69 Pa. 426: 1 Wood, Whatever tends to injustice or oppression .. 
Railway Law, pp. 491-502; BinJcllv. JliclJi.1an. restraint of liberty, commerce, and natural or 
S. &; .N. I. R. Co. 811pra: lrlUer v. Grand legal right; whatever tend!;! to the obstructiol) 
Rapids Flouring ~~fill Co. 'i8 Wis. 543: Heims of justice, or to the violation of a statute; 
Bre1rt"ng Co. v. Flmt1lery, 137 III 3U9: Holmes and whatever is against good morals,-when. 
v. Willard. 125 N. Y. 75, 11 L. R. A. 170; made the object of a contract is against public
Manchester &: L. R~ Co. v. Concord R. Co. 66 policy, aDd, therefore, void. and not suscepti
N. H. -.9 L. R. A. 689, a Inters. Com. Rep. hie of enforcement. 
819: State Board of ~Ul'icultur8 v. Citizens' 9 Am. & Eng. Encyclop. Law. p. 880. See 
Nreet R. Co. 47 Ind. 407, ]7 Am. Rep. 702; also Greenhood. Puh. Pol. p. 2; KrMmcr v. 
Bradley v. Ballard, 55 Ill. 413,8 Am. Rep. 656: Earl, 91 Cal. ] 17; Dial v. Bair, 18 Ala. 800~ 
Oll Creek &; A. R. R. Co. v. Pennsylrania 54 Am. Dec. 179: Smith v. Johnson, 37 Ab. 
Tranltp. 00. 83 Pa.160j Main v. Ca88erl!l.67 636; Dam-reilv. Meyer, 40 Ca1. 170; Beard v~ 
Cal. 127. Beard, 65 Cal. 3M; Alpers v. Hunt. 86 Cal. 7S. 

In Heims Breu:ing Oo.v.Flannery, 8'upra,lit is 9 L. R A. 483: Gridtey v. Dorn, 57 Cal. 78,4() 
said: .. The defense of ultra rire4J cannot avail Am. Rep. 110; Mitchell v. Cline. 84- Cal. 409. 
the defend:mt. Even admitting that entering The state bas declared all water approprl
into said contract was in excess of the defcnd- ated for the purpoR€s of sale, rentHl, or distri
ant's cmporate powers, yet. baving entered bution to be charged with a public use. and 
into said contract and eDjoled its benefits, it has indicated the poliCY of the state to the pre· 
should be estopped to appea to the limitations veDtion of monopolies so far as fU!"1li>'lhin:s 
irupnsed by its charter for the purpose of es- light and water to cities and their inhabitants 
caping paymentof the stipulated consideration." is concerned. 

See also Mancllester &: L. R. Co. v. Concord People v. Stephen!!, 62 Cal. 209; People v_ 
R. Co. and Oil Creek &; A. R. R. Co. v. Penn,.. (fhira.'lo Gas Tru8t ('0. 130 Ill. 268, 8. L. R.. 
Iylcnnia Tran8p. Co.8'Upra. ..A. 497; 3fcCrary v. Beaudry, 67 Cal. 120. 

This was not a copartnership contract. The franchises of 8 corporation are privi-
lJan7la v. Flint. 14 Cal. 74; Wheeltr v. Far· Iel!es granted and held in personal trust by it .. 

mfr, 38 Cal 203; fituart v. Adnms, 89 Ca1. and cannot be traDsferreci, either by forced 
367; Smith v. Schultz. 89 Cal. 526; li>omis v. sale or by voluntary assignment, except by 
Mar8.~ail, 12 Conn. 69. SO Am. Dec .• ')96; Kei- permbsion of the legislature, and when that. 
!er v. State, 58 Ind. 379; Bott·ctJ v. Brady. 61 permission is granled the mode of transfer 
29 L.a A. ~ 
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pointed out is the meaSure of the power; and 
any attempt on the p:ut of the corporation to 
devest itself of its franchise and thus disable 
itself from performing its duties to the public. 
without legislative authority is ultra 1)ircs and 
void. 

Wood v. Truekee 1urnp. Co. 24 Cal. 474; 
Oregon R. &:- ~la1J. Co, v~ Oregonian R. Co. 130 
U. S. 1, 32 L. ed. 837; Central Transp. 00. v. 
Pullman's Palace Gar Co. 139 U. S. 24,35 L. ed. 
li5; Pennsylmnia R. Co. v. St. Louifl, A. & T. 
B. R. 00. 1l~ U. S. 290, 30 L. ed. 83; TluYffla' 
v. West Jersey R. Co. 101 U. S. 71. 25 L. ed. 
950; Stockton v. Cf:-ntral R. Go. 50 N. J. Eq. 
52.17 L. R A. 97; Randolph v.Larnea,27 N. 
J. Eq. 557; Troy &- B. R. Co. v. Boston, H. T. 
&; W. R.· Go. 86 N. Y. 107; Fanfling v. Os
horne, 102 N. Y. 441; Peoria &: R. L R. Co. 
v. Cool Valley Jfin. Co. 68 Ill. 4f!9; Richardson 
v. Sibley, 11 Allen, 65, 87 Am. Dec. 700; .Ilid· 
dlesl'z B. Co. v. Boston & C. R. 00. 115 ~lass. 
,847: Stewart's App. 56 Pa. 413: Gibbs v.Drew, 
16 Fla. 14.7,26 Am. Rep. 700; Ray, Contractual 
Limitations, pp. 2·j3, 278. 

This agreement is also ultra 'm'res and iIJegal, 
for the reason that it undertakes to constitute 
the parties partners in the business of furnish· 
ing .water to the city of San Diego and its in~ 
habitants. 

I ]1orawetz, Prlv. Corp. g 421; 2 Beach, 
Corp. ~ 843; Ray. Contractual Limitations, 
§ 56: People v. North Ricer SU,fJar Ret: Co. 121 
N. Y.582, 9 L. R. A. 33,54 Hun. 355.5 L. R. 
A. 386; Mallory v. Hanaur Oil Works. 86 
Tenn. 598; Pear~e v. Madison &:- L R. Co. and 
Pent d) I. R. Co. 62 U. S. 21 How. 441, 16 L. 
ed. 1~4; Burke v. Concord Railroad, 61 N. H. 
160; Quinn v. Quinn. 81 Cal. 14. 
~ This agreement is contrary to public policy, 
for the reason that it is a combination between 
the parties for the purpose of creating 8 

monopoly for the sale of water to the city of 
San Diego and its inhabitants, • 

Pacific Factor Co. v. A.dler,90Cal.ll0; &nta 
Clara Vitlley Milt &- L. (}o. v. Da.lIes. 76 Cal. 
381;, Ray. Contractual Limitations. pp. 212. 
213. 234.238. and cases cited; Rir.hard80n v. 
Bun', 77 )lich. 632, 6 L. R. A. 457. 

The general rule that contracts in partial reo 
straint of trade are not invalid does Dot ap
ply to corporations engaged in a public busi
ness in which the public arc interested. 

Cld(;{rgo Gal Light &:- ColLe Co. v. PeoplelJ Gas 
Light & Coke Co. 121 Ill. 530; People v. Chi· 
rogo Gas T1"Ust Co. 130 TIl, 268,8 L. R A. 
497; GiMs v. Consolidated Gas Co. 180 U. 8. 
~96, 32 L. ed. 979; Wtst YI;rginia Tramp. Co. 
v. Oh:fo Rz"rer Pipe Line Co. 22 W. Va. 600. 46 
Am. Rep. 527; Thomas v. WeJit Jersey R. Co. 
101 U. S. 71. 25 L. ed. 950; Central Trallsp, 
Co. v. Pullman's Pal/let! Car Co. 139 U. S. 24, 
35 L. ed. 55: Jlinel~s Difch Co. v. Zellerbach, 
as Cal. 543. 99 Am. Dec. 300. 

When the illegal purpose is disclosed. 
whether the sbelte'r be under form ot partner· 
ship of individual9 or of corporations, the 
grasp of a court of equity will bc equally power· 
ful to control the trust. 

Ray. Contractual Limitations, pp. 234,2/9; 
Stockton v. Cel.trat R. Co. 50 N. J. Eq. 52, 17 
L. R A. 97; People v. X,01'th Ricer SU[Jal' Ref. 
00. 54 H UO, 354, 5 L. R A. 386. 

Tbese corporations not having had the power 
29 L. R. A. 

to enter into this agreement, it is void in toto, 
and the detendant may avail itself of the plea 
of ultra 'tires. 

Miner's IXtc1t Co. v. Zellerbach. T1t(Jma8 v .. 
WeRt Jersey R Co" and Central Transp. Co. v .. 
Pullman's Palace Car Co., 8upra. 

io~a.ynes, Ch. J .• tiled the following opin-

Defendant's demurrer to the complaint was. 
sustained. and. the plaintiff decUning tOo 
amend, judgment of dismissa.l was entered. 
frQm which judgment it appeals. The only 
questions to be considered, therefore, are
those presented by the demurrer. 

The complaint alleges, in substance, that 
botb the parties to this action are corpora· 
tions or.l£anized and eXisting under the laws 
of this state for the purpose of distributing, 
selling, and furnishing water to consumers. 
in the county and ~ity of San Diego; that 
the plaintiff is the owner of a complete dis
tributing plant for furnishing water to the
city of San Diego and its inhabitants; thai. 
the defendant is the owner of water rights, 
reservoirs, and a supply of water outside of 
said city, from which the water is conducted 
by flumes and pipes to the city boundary, 
where. during all the times mentioned in 
the complaint, they were and are connected 
with the water mains and pipes of the plain
tiff; that the defendant was not and is not. 
the owner. of any water pipes within the city. 
and was unable to distribute or furnish its
water to the city or its inhabitants. Under
these circumstances, the parties to this ac
tion executed two written agreements. hoth. 
bearing date November 6, 1890, which are-
referred to as Exhibits A and B. respectively, 
but which constitute one contract~ By the
first, the flume company appL\ints the water 
company its sole agent for the exclusive sale 
of its water within the corporate limits of 
the city, as then or thereafter established, 
excepting the peninSUla of San Diego; but, 
all sales made by the water company .. shall 
be subject to the approval of the party of 
the first part [the ftume company], and no
sales shari be made without the consent of 
the party of the first part." It was further
provided that said appointment should COil
tinue and be in force during the continnance
of the other contract of the :lame date, name
ly, twenty years. The other contract-Ex
hibit .B-is very long, but for the purpose 
of disposing of the questions made upon this 
appeal may be greatly conrlensed. By this 
agreement.E. 8. Babcock and J. 'V. Sefton. 
the former the president of the plaintiff cor· 
poration, and the latter the president of the
defendant. were appointed trustees, to whom 
were given the control of the properties of 
these corporations, respectively. "so far as. 
the same may be confined to the corporate
limits of the city of San Diego," to operate
and control the same for the use and benefi~ 
of the respective parties thereto. These trus
tees were selected and named, one by each
corporation, and each was to hold said office 
of trustee at the pleasure of the party nam
ing him, who should also appoint his sue· 
cessor, and the compensation of each sboul(} 
be fixed and paid by the party appointing: 
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him; that" the use, operation, and control I sUtute 3. caUse oC action; (2) that two alleged 
()f these properties by the said trust.ees shaH causes of action for damages are joined with 
be for the purpose of furnishing the water an alleged cause of action for specific per
.supply to the city of San Diego and its in· formance~ without sepa.rately stating said 
habitants, the profits arising therefrom to be several causes of action; (3) for defect of 
:subject to the control and use of the parties parties, in that Babcock and Sefton~ the 
hereto, as hereinafter mentioned; said par· trustees, are not made parties; and (4) tha~ 
tics hereto agreeing to combine their joint the complaint is uncertain. in that several 
endeavor for the advancement of their reo causes of action are -joined without being 
specti ve interests under this trust, subject separately stated and numbered. 
to the conditions as hereinafter mentioned." The second and fourth gronnds of demurrer 
1'he water company agreed to furnish its en- go to the joinder of several causes of action 
tire plant, and the flume company agreed to without being separately stated. Different 
-deliver at tbe city limits a sufficient quan· canses of action are not stated, however. 
tity of good water for the supply of the city Both legal and equitable relief is sought • 
.and its inhabitants, to be used by the trus- but the right to such relief is based upon 
tees for that exclusive purpose. The trustees the same facts. Porn. Rem. § 452. Nor is 
were to keep tllree separate accounts, ODe des· the third ground of demurrer well taken. 
ignated as the "operat.ing account," another The trustees were simply the agents or in· 
.as "first·division account," and the third, struments of the parties to the contract, and 
:as "second·division account." The second had no interest in the controversy in any 
and third accounts were for the purpose of legal sense. 
distributing the orofits between the respect- Whether the complaint states bcts suffi
ive corporations: The agreement stated. in cient to constitute a cause of action is the 
a general way, what should'be charged to principal qnestion in the case. Respondent 
()perating expenses, and except as provided. contends "that enough appears upon the face 
and excluding certain specified matters, the of the complaint to show that said contracts 
trustees were empowered to determine what were void. because beyond the powers of the 
-should constitute a proper charge to that ac- respective corporations, and against the pub
eouct. It was also provided that the flume lie policy of the state." The questions bere 
-company might use the water company's presented were discussed by counsel in an· 
.system of pipes for conducting water to par- other action between the same partieg, but 
ties outside the city limits, the compensation that case went off upon another point, and 
therefor to be fixed by the trustees. no opinion was expressed upon them. San 

Tbe complaint further alleged that the D£ego Water Co. v. San Dlego Plums Co. 100 
parties .thereto entered upon the performance Cal. 43. 
<of said agreement. that the plaintiff in all It is contended that the contract In ques· 
things carried out and performed the same tion w~s ultra r:iru, because under it the 
-on its part, that plaintiff and defendant and management of the affairs of the two corpo
their said trustees failed to agree as to the rations were taken from their respective 
proper basis of division of the accounts be- boards of directors and transferred to two 
tween them, and especially as to the amount trustees. each of whom is a stranger to the 
to be expended for the extension of plain· corport.tion appointing the other. This state· 
tiff's plant, and have been unable to tgree ment of the effect of the contract is too broad. 
upon a settlement of their said accounts; When analyzed. the powers of the trustees 
alleged plaintiff's willingness to settle and are very limit('d. By that part of the con
.adjust the same. but that defendant made tract called "Exhibit A," the plaintiff, as 
.said differences an excuse for not furnishing t a corporation. was appointed the agent of the 
the water required by the contract, and hadl defendant corporation for the sale of water 
wholly failed since _May 2, 1892, to comply I within the city of San Diego; but all sales 
with ~aid contract, though plaintiff had de- were subject to the approval of the defend
manded in writing such performance; al· ant, and no sales could be matle without its 
leJ;!ed that upon a true and just accountinglconscnt. The trustees were not given any 
there was due to it from defendant tbe sum i power or authority over the sale of the water. 
-of abollt $50,000. but that if the court ShOUld,' They were given the general charge of operA 
Dnd otherwise, and that it was indebted to ating the works of the plaintiff iD distribut
the defendant, it thereby offered to pay the ing the water furnished by the defendant, 
'Same; that, by the defendant's failure to and of keeping the accounts of receipts and 
-compI V with its said contrHct, plaintiff had expenses, with a limited power of determin
been damaged in the sum of $100,000; that~ ing what should be cbarged to the account 
.acting under said contract, plaintiff COD- of operating expenses; and, with that excep
tracted with the city of San Diego to supply don, their whole powers and duties were ex
it with water for the term of twenty years ecutory~ aDd such as could not be discharged 
.at a reasonable profit~ but Jihst defendant, by any board of directors otherwise than 
after furniShing water for said purpose for through an agent. Noris it material whether 
about a year, failed and refused to longer these agepts were or were not connected with 
furnish the same, whereby plaintiff sustained either corporation.. They derived their au· 
~pecial damage in the sum of $100,000. thority from the agreement, and, as they 

The prayer is for an accounting, for dam- were named in the agreement, each corpora· 
-a.ges. and for a specific performance of the tion acted upon and consented to the appoint
~ontrnct, and for general relief. ment of both. It is, not contended that two 

The demurrer was upon several grounds, corporations may not enter into contracts 
viz.: (1) For want Qf facts sufficient to con· with each other. Their power to do so de-
2!lL.R.A. 
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pends, however. upon the character of the inal investment. but to recoup the losses in
contract. examined in the light of their char. curred in breaking down competitors; or, 
ters and of public policy. So far as the where the competitors are of equal strength 
:subject-matter of the contract is concerned, and tenacity of purpose. it may result in 
it relates to the sale and distribution of W8- the destruction of the public service by the 
ter. and to that extent. at least, it relates to collapse of all of them. At and before the 
the very purpose of the organization of each date of the contract in question, the plain
of these coroorations, and is therefore presum- tiff was the owner of a pumping plant, and 
ably within their power. It is contended, of a syslem of mains and pipes for the dis
however, in support of the demurrer. "that, tribution of water to the city of San Diego 
under the power conferred by subdivisions and its inhabitants, and was engaged in sup
.5 and 8 of section a54 of the Civil Code, the plying them with water. The defendant 
defendant. by its board of directora, was only was the owner of a reservoir supplied with 
authorized to appoint such agents and enter water, together with flumes and pipes by 
into such contracts as were essential to the which the water was conveyed to the borders 
transaction of its ordinary affairs; and that of the city; but it owned no distributing 
any attempt to make the plaintiff its exc1u. plant by which it could dispose of its water 
sive agent for the sale of water was illegal within the city. To enable it to do so, it 
and beyond the powers of the corporation." must either purchase plaintiff's distributing 
The statement that plaintiff is made "the ex- plant, or construct a distributing system of 
~lusive agent" of the defendant for the sale mains and pipes of its own. or sell its water 
()f water is too broad. Such agency is con· within the city by or through the plaintiff, 
fined to the corporate limits of the city of under some agreement for that purpose. It 
San Diego. within which the plaintiff alone is not suggested that one distributing plant 
had the means of distributing water to COD- is not sufficient for aU the wants of the city 
sumers. The agency, however, While ex- and its inhahitants, and certainly we cannot 
elusive, was not unlimited or unrestricted; assume that it is not. Some agreement of the 
but 0.11 sales of water were to be subject to character here in question which would e1Tect
the approval of the defendant. and no sale uate the evident intention of the parties would 
could be made without its consent. It is appear to be to the best interest of both cor· 
I!ot suggested that the plaintiff corporation porations; and if the city and its inhahitants 
-could not lcgal1y become an agent as to mat· can be properly served through one distribut 
ters consistent with or in furtherance of the ing system. at reasonable rates, it is oh
()bjects of its organization, nor that the de· viously to its best interest that its streets 
fendant. within similar limitations, could should not be subjected to the burden of 
not appoint an agent; but the real question laying and keeping in repair an additional 
involved lies back of and beyond these ob· system of mains and pipes. So far as the 
jections, which go only to the instrumentali· parties to this contract are concerned, the re· 
ties us~d to carry out the ultimate purpose straint is only partial. It is confined to 
of the parties in making the contract in ques· the city of San Diego. or rather to that part 
tiOD, viz., that the contract is against pub- of it which did Dot include the peninsula; 
lic policy. and therefore void. and this, we think, was upon a sufficient 

It is urged that "both corporations were consideration, and not an unreasonable re
formed for the purpose. among otlIer things, stricti on as between the parties. See Mitchel 
()f furnishing water to the city of San Diego v . .Reynolds, 1 Smith, Lead. Cas. 8th ed. 4.17. 
and 'its inhabitants. and are, therefore, quasi Nor does it injuriously affect the city or its 
public corporations;" and that" the agree- inhabitants. Our constitution provides that 
ment is contrary to public policy. for the "the use of all water now appropriated, or 
reason that it is a combination between the that may hereafter be appropriated, for sale. 
parties for the purpm:e of creating a monop· rental, or distribution, h hereby declared to 
()Iy for the flale of water to the city of Sao be a public use. and subject to the regu]ati'On 
Diego and its inhabitants." That the ('00- and control of the stat€, in the manner to be 
tract is consistent with the purpose of the prescribed by law;" and it further provides 
()rganization of each of tb.ese corporations. that the rate or compensation to be coI1ected 
viz .• "to furnish the city of San Diego and I for the use of water supplied to any city or 
its inhabitants with water," is too clear for town or its inhabitants shall be fixed an
discussion. The question is therefore nar- nualJy by the governing body of the city and 
rowed down to this: Does the agreement county. or city. or town, and any person or 
<"reate a monopoly, or in any manner injuri- corporation collecting water rates'" otherwise 
ous]y affect the interrsts of the city or its than as so established" shall forfeit the fran
inhabitants't .. Monopoly" signifi'es the sole 'I chises and waterworks of such person or cor
power of dealing in a particular thing. or 1 poration to the city. etc. Const. art. 14. 
doing a particular thing, either generally or ~ 1. In Spring Valley WateT Works v. San 
in a particular place. A monopoly is usu-/ Francisco City & (Jounty, 82 Cal. 286, f) L. R . 
.ally. though Dot necessarily, harmful or in- I A. 756, it was held that, when the constitu· 
jurious to public interest. though, as that I tion provides for the fixing of rates or com
term is generally used. injury to the public pensation for the use of water, it menns rea
is implied, and competition is therefore re· sonable rates and just compensation; that the 
garded as favorable to the public interest. power of regulating rates is not a power of 
But there is a competition whi~h tends to confiscation, or to take the property of the 
monopoly by driving out all but the stronger water company without just compensation. 
competitor, when prices are again increased under the constitution, and the construc-
80 as not only to yield a. profit upon the orig-. tiOD thus given its provisions, we fail to 
29 L. R. A. 



perceive how the agreement in question can I Per Curiam: 
create a monopoly. or in any manner increase For the reasons given in the fore1!oing opin. 
the rate or compensation to be paid by the ion, tllB judgment appealed from ,:8 re'tersed. 
city or its inhabitants for the water supplied. I with directions to overrule the demurrer to, 
Indeed, it is evident that water can be sup- ,the complaint. 
plied more cheaply through ODe distributing I 
plant than through two; and the governing 
body of the city. in whom is vested t~e power 
to fix the water rates, is bound to take that 

PEOPLE'S HOME SAVINGS BANK 
r. 

SUPERIOR COURT OF THE CITY ANI> 
COUNTY OF SAN FIU ... 'CI5CO, (De 
partment No.4). 

(1M CaL 8m.) 

1. A by·law providing that no proxy
shall be voted by any one who is not a stock
holder of the corporation is invalid under Civ. 
Code, § 812, proViding generally that stockholders 
may be represented by proxies. 

2. The substitution ot an atto~neyfor& 
corporation in a proceedingto restrnin a receiver 
cannot be pre\'"ented bytbe prior attorney on thEt 
ground of disqualification by reason of his rela_ 
tions to the receivers, so long a~ the parties d() 
not object. 

NOTE.-Right to t'ote by proxy {nprirate cOrpo
rattons. 

L At commcn law. 
n. Under Mat-utes and by.lau'So 

a. Statutes. 
b. By.lUlL'S. 

m. Fonn of proI1J. 
IV. When and jor what p'urpose a pm:cy may MJ 

""d. 
V. Rejection of prOXlI by inspectors. 

VL Revocation of proxy. 
VIL Directors voting by prozy. 

VllL Millcellaneous matters. 

L At comfflonlaw. 

fact into consideration, u.s well as all other 
facts which will enable it to:fix "reasonable 
rates" Ilnd award a" just compensation." In 
Jlorawetz, Priv. Corp. § 1129, it is said that 
the same rule which applies to traffic arrange· 
ments between competing railroads applies 
also to teI€'graph, water, and gas companies; 
and, in relation to traffic arrangements be· 
tween competing roads, it is said. at section 
1131: "It is certainly Dot true that all agree. 
ments or combinations restricting competi
tion are illegal at common law. • . • 
Even if there were such a rule as has been 
claimed, applicable to competition in trade, 
the principle and policy of the rule would 
Dot be appl icable to traffic arrangements de· 
signed merely to prevent ruinous competi
tion and 'wars' among railroad companies. 
The main objection which has been urged 
against combinations restraining competition 
in trade, namely, that sucll combinations tend 
to produce monopolies and calISe extortion, 
has no application to combinations among 
railroad companies, for lailroad companies 
are prohibited by law, irrespective of any 
combination, to charge more than reasonable 
rates. • . • Public policy clearly does 
1I0t demalld that railroad companies operating 
competing lines shall engage in strife caus
ing their nnuncialruin." 'With ,even greater 
force may it be said in this case that public 
policy does not condemn nor prohibit an ar
rangement intended to prevent a competition 
between these corporations which would in. 
eVitably result in the financial ruin of one It must be regarded as entirely"settled tbat there 

•. I f d h· h ld . is no common-law ri/lbt of voting by proxy on 
or uot 1 0 them. an W IC cou not In any sbares of stock: in a corporation.. While there is no 
event benefit the city or its inhabitants. attempt tn this note to make a collection of the 

The contention _that the agreement in ques- statut€s of tbe dilrerent states on tbe subject, it 
tion creates a partnership between these cor· may be !$llid that in mom; of the states enactment3 
porations is without force. It does not appear ba\'e bren made giving the tight of shareholders to 
that it covers all of the business of either be represented by proxies. For many years these 
party. though the whole of the business of provisions in the stute of New York were limited 
each relates to the sale of water. In a part· in their scope and- were different for di:IIerent 
nership, each partDt:r has authority to repre· I cJ.ru::ses of corporati~ns, but" ~y ~be Corporation 
sent all the partners, and to bind them by ~w of 1892 asweepl~g .proVlsu~n lS made aut?or_ 
his acts so far as they relate to the partner- IZlng the ~~ of proXIes 1[~ all 'PrIl'"ate corporations 
ship busine"s Hete the 8uency is not of e~ceptreligIous corporations. ~e statutes of tbe-
U.l<lt charact~:: but is expres~ly li~it.ed. It ~!~n:o~t~~~ xe:~~~:iO~r~;I~:e:7s ;:~:~: 
51 mply pr?vldes a mode of determlDl.ng the Thompson on Corporations, voL L § 738. 
com pensatlOn the defendant shall receIve for That proxies could not be used at common laW' 
the water furnishcrl hy it to the plaintiff,- by a member of a corporation unle;;s sorne8peclfia 
an arrangement made necessary by the fact pronsionenabled himtorlo so, is declared in Har
that neither of the parties Dor both. combined, I ben v.Phillips, L. R.2:lGb. DiY.H .. t8 1.. T. N. S. &;I~ 
could determine the rate at whici' the water I 31 Week. Rep. 173. 
could be sold to consnmers, -nor accurately J The propoEit!O? that tberigbt of voting bypn;'XY 
fix the co"t of distribution, nor the quantity " ~s Dot a lleneTIllnght. and that,tbe party whoclanI>s 
of water required. ~t must sbow a special authorIty for that P!rpose,. 

The judrrment should be reversed with di- 18 affi:m:ed in ~eople v. Twau,dell .. 18 .Hun, 4: ••• 
rectI· ns t 0 1 th d - t ' th So, It 18 held In Pennsylvama tbat l[J the absence-

, 0 0 ovc::rru e e emurrer a e com- of any express autbority to vote by proxy, given 
plaInt. either by the charter of the corporation or by any 

by-law. t.he stockholders cannot vote by proxY. 
We concur: Va.nelier. (J.~. Belcher. (J. Com v. Brin~hurst~ l03Pa.l3{. ill Am. Rf'p. 119: 

jl9 L. R. A. 

See also 35 L. R. A. 209_ 
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APPLICATION for a SUbstitution of another 
attorney in place (If those representing pe

titioner in a proceeding to obtain a writ of 
prohibition requiring the Superior Court of 
tbe City and County of San Francisco to ab
:stain from continuing to take jurisdiction in a 
procf'eding to annul the petitioner's cbarter. 
.Application oraltted. 

Tbe facts are stated in tbe opinion. 
Jlr. John H. Durst. with .Mr. James 

Alva Watt, in propria persona, in support 
<If the appJication: 

The 'code give~ to stockholders the absolute 
right. not merely of voting their stock in per
tion. but of voting it by proxy. 

Civil Code. ~§ 307-312. 

The code gives to corporations the power of 
regulating by theby·laws the mode of voting 
by proxy. 

Civil Code. ~ 303. 
It does not confer power by by-law to 

abridge or restrict the statutory right of voting 
by proxy. 

B ..... ·Jaws must Dot be in violation of tbe pro
visions of tbe charter or ,g'cnerlll Jaws under 
which the corpoTlltion was formed, nor ('an 
tbe substantial lights of a shareholder be 
abridged thereby. 

1 ~lorawetz. Priv. Corp. 2d ed. ~ 487; 2 .A m. 
& Eng. EncycJop. Law, p. 701, note 2,aod cases 
cited. 

The right to vot~ at a meeting cannot be 
taken away or restrIcted. 

.l\lorawetz. Priv. Corp. ~496; 17 Am. & Eng. 

Wilson v. American Academy of Music, 43 Leg. But. expressing an opinion withoutdeciilin.ethat 
Int. e6. 2 Pa. Co. Ct. 280. stockholders ('annot vote by proxy in ordinary 
-Wbile the rigbt to vote by proxy is ilectared not cases, it is decided in Brown v. Com .• 3 Grant, ell:!. 

l]eee5sarilytoarise in tbeca5e because the use of the 209. that, where the charter declares that "eacb 
proXles.did not change the rc?sult,the courtin Phil_ persoD being present at the election" shaH be eo
ips v. Wkkham. 1 Paige, 59:). expressed the opinion titled to 'Vote, without making any provision for 
that the right of voting by proxy is not a genera} proxies. proxy voting cannot be allowed. 
rigbt., and that the party who claims it must show . Althou~h tbe statutes pro,ide for certain regu
a 8pecial antbority for that purpose. declaring tbat lations of elections of corporations, nnd designare 
the only CRse in which it is allowablE". at common thc mode of voting by proxy, this does not defeat 
Jaw, 19 by the PE'el'S of England. and that is said to tbe jurisdiction of equity to issue an injUnction 
b~ in virtue of 8pecial permis!'ion of the king. The against voting certain shares of stock. Webb v. 
court proceeds to 8ay: "It I\! J)OS!'.lble that it might lUdgely, 38 .Md. 004. nut the ground of the io
be delegated in some cases by the by-laws of a cor_ junction in tbis case does not 8-ppear to bave been 

.. .paration, where exprE'£S authority was given to connected with the use of proxies, but rather tbe 
make such by-law3. regulating the manner of vot- e~asion oftbe statute limiting the numbe~ of votes 
jng. I am not a ware of any other ca...<:e in whicb the I to be cast by any stockholder by means of a co10r
right was ever claimerJ; and the express power I able transfer of shares without consideration. 
which is generally given to the stockholilers of On a motion fol" a prl2'liminary injunction made 
mOoied and othe"private corporations is opposed in a federal court sitting in one state to prevent 
to the claims in thi$ case. where there is no express voting by proxy at a corporate election In another 
(II" llnvlied power contained in the act." E;(ate. on which it was contended tbat votin~ by 

Wit bout proceeding to coHcct here aU the c1ta- proxy could be authorized only by express statnte. 
tions to cases in which the same doctrine is recog- the court rc?fused to interfere on that ground. but 
nized. if not expressly declared. and which are set acted on the presumption that. tne officers cou
forth in detail under the sublequent beadings of ducting the election would recognize and be gov
this note. it may be eaid that the doctrine above erned by the laws of the state in which the election 
t;tated i'i fu1ly established without conflict of the was held. Woodruff v. Dubuque & s. (l R. Co. 30 
-decisionf:'. It isuniversa11y conceded that therilrht Fed. ReP. 91. 
to vote by proxy in private corpnrations must de
pend 00 express authority of statute or by-law. 

n. Under statutes and by-latts. 
a. Statutes. 

b. By-la'l.1:'S. 
In deciding that stockholders might byby·law 

pro~ide forthe li~ht to vote by proxy in the ab
sence of any ".tatute to the contrary. it is Eaid in 
Com. v. Detwiller. 131 Pa. 6li. 'l 1.. R. A So.: "When 

When et:ltntes expressly authorize voting by the-methods of voting are notfixed by generalJaw. 
proxy. as is now quite J!eDeraJly the ca..<:e. there is tb~ corporators may make the law for tbems.eln:s. 
no quf'stion as to theright;f'xcept so faras it may snbject to the qnaJiftcation tbat such laws and 
.arLGC in construing the statute. The ntlidity of regulations as they make shall not conflict with 
tOucb statutl2's:is unqulO'stioned. I the laws of the state or of tbe United States." The 

\Y here the cbarter of a corporation eXPr€'l!s!y court Il):;ain says also: ''They bad the power to re
gin's power to vote in rergDn or by lawful proxy. fu;;e toreceh"e votes unless offered by the ~oters in 
a stockholder is bound by tile vote cast by hisduJy person. but, upon consideration, they decided that 
constituted proxy, whether it is cai't in his interest votes might be cast by proxy. This also was a rea
or not. :Mobile & O. R- Co. v. Nicbolas, !lS Ala.92. souable !"e)rulation, uniform in its application. 

The main case of PEoPLE'S ROME SAV. B..!J~"x v. works no wrong to any shareholder. and conflicts 
~.A..'" FRANCISCO CITY & COUN'tY 8CPER. CT. cites with no law oftbe commonwealth. It is therefore 
as an authority the caEe of Re Lighthall l\ffg. It. valid and bindiu,e Jaw, made by the slun-eholders 
Co.,4.7 Hun, 258, which held that under a .statute for their own government." 
providing in genf'ral terms that the election shaH But the power ot a corporation to authorize by 
be made by such stockholders as attend either in by-law the practice of voting by proxy is expressly 
l>el"l!on or by proxy, a by-law providing that I denied in Taylor v. Griswold, H N. J. L. 2:2, ?: 
proxies can be held and voted npon only by persons Am. Dec. S3, in the absence of expres.s anthority 
who are stockholders is ~oid. because it re!;tricts ' by statute to enact such by.laws. It is declared 
the right which the statute gives. that the right to make Such a by·law is not inci-

Sec a !!omewhat similar decision in Rt White v. dent to a corporation. as It is Dot essenti:ll or even 
New York State Agrl. Soc. 45 Bun. 580. infra. III. apparently necessary to carry tnto effect 1m ob-

The riJ?bt to ,"ote by proxy. expressly given by jects. and it is furtherdeclded tbat charter author
the act of incorporation, is in~olved in the case ity to make by_law!!, prOvided they be not repug
of Mousseau:!: v. Urquhart, 19 La. Ann. 4&2,. in nant to that nct nor to the colliltitntion and laws 
which the test was :resoectiogotberrequ1s:itesofthe I of the ~ate, is not sufficient to authorize a by-Jaw 
rijl;htto vote.. - permitting proxies. The court disapproves of tbe 
29 L. R. A. 



· EDcyclop. Law, p. 45; Brew8terv. Hartley, 37 
Cal. 24, 99 A.m. Dec. 237. 

Where there is no conflict between the jnter~ 
ests of two partjes, although on diiferent sides, 
an attorney may appear foy both 'Without pro
fessional impropriety. 

'Veeks, Attorneys at Law,2d ed. § 120 a, 
p.256. 

Sometimes in chancery suits be may appear 
for different parties, some of whom are plain
tiffs and some defendants. 

Id. 2d .d. § 271, p. 54~. 
Bo for p1aintiff and intervenor. 
Deering v. Hurt (Tex.) 2 S. W. Rep_ 42; 

Weeks, Attorneys at Law, 2d ed. ~ 120 a, 
p.256. 

The solicitor of the complainant in a chan
cery cause may, witbout impropriety. draw 
and file answers for any of tbe defendants who 

Counecticut esse of Sta.te v. Tudor,5 Day, 329, 5 
Am. Dec. 162, which,it ffiys,stands alone. The clause 
afthe charter prohibiting bY-laws repugnant to tbe 
law of the land is held to prohibit a by-law of this 
kind on the ground that such a·by-Iaw is repug
Dantto the common law as partoi the law of the 
land. under which all votes were required to be 
,n\'en in person. After an elaborate opinion in 
this case the court says: "Finally, the by-law in 
questioo is not authorized by tbe charter; is iocon
sistent with the popular spirit and design of the 
ios-titutioo; is not ('&Seotial or neeessary to effect 
the object the legislature bad in view; is contrary 
to'the great principles and policy of our Jaws: aod 
is not even for the apparent good of the company 
itself. It is tbeTefoTe void." 

But it is this New Jersey case, rather than the 
Connecticut case, which Htands alone. We 
hose found no otllel' case whlchdenres the ve.1idity of by-laws authorizing proxies. 

In the Connecticut case just mentioned, State v. 
Tudor,5 Day. 3:..">9, 5 Am. Dec. la:!. tbe court bolds 
that sucha by-laW" isareasonalJle ODe and in the 
abSence of any st9tute to the contrary is mUd, al_ 
though at common law votes by members of a cor_ 
POration could be given only in person. So, under 
the act of incorporation of a benevolent society 
providing for an election of trustees. directors. or 
managers, in sucb manner as may be spreified in its 
by-laws. a by-law authorizing members to vote 
either in person or by proxy is beld \'aJid in People 
v. Crossley. 00 TIl. 195. A corn;titution"lll 'Provision 
tllat tbe P!'eneral 8-..<:aembly shall provide that in all 
elections for directors or managers of iocorporated 
oCOmpanie'! every stockholder shail have the right 
to vote in person or by proxy for the number of 
shares owned by bim, either fOr as many persons 
as are to be elected or to cumulate said !!bares is 
said to be So constitntional expression In favor of 
vot1ng by proxy in private COrporations. whether 
or notit applies to corporations of tbi .. character. 
tlDd therefore it cannot be !!aid that the by-taw is 
fnconsi"tent with the constitution and Jaws of tbe 
&ate. 

Such a by-law is also held valid in Wilson v. 
_. American Academy of Music. 43 Leg. Int. 86, Z Pa. 

Co. Ct.2S0. . 
m. FOTJrl. of pro;tJI. 

Inspectors of election cannot- reject a vote of
rerred by proxy when proxies are authorized by 
statute, met'elyheeause the written proxy was not 
acknowledged or proved. Be Election 01 Directors 
of St. Lawrence S. B. Co.!! N. J. 1.. 529. In this 
case the COtlrt I"sid: '.A. stockbolder who desires to 
exercise hiS right to ,""ote on his stock by proxy is 
undoubtedly bound to fumish his agent with such 
written evidence of the latterts right to act for him 
as-will reasonably IlSBUJ:S the inspectors that the 
&gent is acting by the authority of hiS principal. 
But the power of attorney need not be in any pre-
29 L. R. A. 
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admit the aHegatloDs of tbe bill and make DO 
defense. 

Cargile v. Ragant 65 Ala. 287; Weeks, Attor
neys at Law, 2d ed. § 120 a, p. 256. 

In the case at bar the petitioner desiring to 
dismiss, what impropriety is there in the attor· 
ney for' respondent appeariD.st for them to> 
make such dismissal?_ No other parties are 
before the court. It is only wheret in the 
same action, or in a different action. where 
the s&.me matter comes necessllrilv into con
troversy, that an attorney without breach of 
professional ob1igation canDot appear at 
the saQle or at difIerent times, for different par
ties. 

Herrick:v. Oatley, 30 How. Pr, 208; Be fJOlb

der!l. 69 Cal. 32, 5M Am. Rep, 545; People v. 
SpenrA!1", 66 Cal. 128, and other authorities 
cited. 

scribed form, nor be executed with any particular 
formality. It is sufficient that it appear on its 
face to confer the requlliit-e au'thority. and that it 
be free from all reasonable grounds of suspi9ion of 
its genuineness and authentiCity; and tbe court .. 
in re,iewing the ptoceedings at an election, must 
be satisfied that the inspectors had reasonable 
groullds for rejecting the proxy." 

But Il proviSion in articles of association that a 
proxy ·'shall be attested by one Ol' more witnes$('S'" 
is held to' be mandatory and not merely directorY. 
and a resolution of the company cbaD~iDg tbe 
form oJ: proxies, which was fixed by another. by 
leaving out the words respectmg att-estatio~ was 
held iosufficient to change this requirement. 
Barben v. Phillips, 11. R. 23 Ch. Div.l!.45L. T. N. 
S. 33t. 31 Week. Rep. 173. 

A proxy is not invalid becanse it varies from the 
form I!~cl'ibed by articles of ~OCis.tion merely 
by describing the wrson giving the proxy as a 
"proprietor of shares" instead of describing him as 
a"member." Beindian ZoedDne 00.1..&.26 Ch. 
Div •• 0, 53 L. :1. Ch. 468, 50 L. T. N. S. M7.B2 Week. 
Rep.4l:l1. 

The fact that the day of the month is Jeft bJank 
ina proxy, which is otherwise regular in forID, 
does not make it insufficient. Re Townshend, 41> 
N. Y.S.R.135. 

A proxy purpo1"ting to be given by a cashier
without even alluding to tbe bank which owned 
the stOck is held insufficient in Be Mohawk & H. B_ 
R. Co. 19 Wend. l35. The court says the bank 
should bave been named as prinCipal and the proxy 
sealed with its corporate seal, if it had powpr to 
delegate the t"igb.t to vote on the stock. Suell. ria-ht 
js denied in this case 00 the grOund that tbe stock 
did not stand in. the name of the bank. on tbe 
transfer books& 

Another defect in the above case was tbat it W8.3 
given by s person nallled as cashier, while the stock 
stood in tbe nltme of a former cashier on the bookS 
of the corporation. and therefore the statutory' 
provision that !!tock could be voted only in tbe 
the namestaudiu,lt on the transfer books. either in 
person or by proxy. wDuld permit the use of a 
proxy only when it was given by that person 
w bose lIame appeared on tbe books. 

Ata meeting of CreditON who were entitled to. 
vote by person or proxy Dn a scbeme of arrange
ment orcompromise of the affairs of a corporation 
under the ED)I;lllih Joint-Stock. Companies Juran~
ment Act of 18.0, where AustrH.lian creditors were 
present by proxy or agent, but his proxy papers 
were not in Ragland. it was ordered by ttle court 
that the particulars ot the proXies might becoUl
lDunicated by telegraph to the official receiver for 
~e at such meeting. On appeal from 8uch order 
it wa.~ held to be valid, and that it was not nece!l8lU"Y 
to have the proxy papers produced at the meetini'. 
Tbis 'was based on section 2 01 such Act giving tbe 
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Wbere the same- matter is not necessarily in 
liUg-ation, altbough coIJateral1y involved, the 
attorney may appear. 

.. llusselman v. Barker, 26 Neb. 737. 
Mesltl"lJ. Delmas & Shortridge, (ontrt!. 

its directors. for the purpose of enforcing 
his demand, and asked that the board of di· 
rectors be enjoined from the further transac
tion of business; that they be -removed from 
office: that a receiver be appointed; and that. 
the bank corporation be thrown into liquida_ 

Garoutte. J., delivered the opinion of th~ tinn. Certain allegations of plaintiff's com-
-court: p1aint, charging fraud of the board of di~ 

The present proceeding is a motion for 8 rectors in the administra.tion of the business 
substitution of attorneys in the above en· of the eorporation. and lusol veney of tbe
titled cause. ~lr. James Alva Watt. claim- bank, form the basis for the relief prayed 
iog authority to represent the petitioner, for. In this action, John F. Sheehan was by 
makes the motion. The solution of the ques- i the court appointed receiver to take possessioo 
tion here presented is dependent upon the of the assets of the corporation, etc., and he 
fo1lowing state. of facts: One E. II. Knight, retained James Alva Watt as his attorney and 
a creditor, commenced an action in the legal adviser in carrying on the business of" 
superior court of the city and county of San tbe recei vership. Thereafter, the petitioner 
Francisco, Department No.4, against the pe- in the above.~ntitled cause, to wit, the Peo
titioner, People's Home Savings Bank, and pIe's Home Savings Bank, made an applica-

Court power to order tbat the meeting of the cred
,itors be suwmoned in such manner as the court 
shall (Erect as well as a provision in the Act of 
l862, § m. providing that the court may direct such 
meetings to be held and conducted in such manper 
as tbeoourt directs for the purpose of ascertaining 
tbe wishes of the creditors. Re English S. & .d. 
Chartered Bank [IS!):.!] 3 Ch. as5. 

Sucb 'Proxies not having been stamped, but be.. 
lng-subject wthe l(},l. stamp under clause 6 of the 
Stamp Act of 1891, § 80, which ilid not eXp~ly 
provide when the stamp should he affixed, it was 
held tbat sect,ion 15 applied. providing that in C8se 
of instruments executed abroad they might be 
stamped within thirty dayS after their receipt in 
the united kingdom, Ibid. 

The fact that the name of the person who was to 
be agent was flPecifled in the instruments of proxy 
'Was beld DO obj.ction in this C8..'''e: neither was it 
aoy objection tliat tbere waS DO special daY named 
tn the proxy paper. Ibid. 

Where objeetion to -votinJr by proxy is based 
solely on the claim that it is not la Ivful to votft. in 
that manner, it will be presumed by the court that 
the pro:nes were in valid form and 'Properly ex
ecllted. People v. Cr08Sley. 69 111.19-3. 

A resolutioo of the ~ew York State Ag-ricultural 
Society to the etrect that no 'Proxy !.':hall be voted 
unlesg shown. within itself, that it was specifically 
intended to be used nt the meeting at which it is 
offered. is held to be void because repugoantto the 
"tatute. where its cbarter prOvided [bat membet"S 
should be entitled to vote at all ele-ctionsfor officers 
by proxy. Re White v. Xew York State.Agri. Soc. 
ol5 Bun.;ffl. 
IV. When and./or '!Chat purpou II P'l"QXJI may be 

used. 
The extent 01' the right of a "proxy to vote is coo· 

flidered in Forsyth v. Ilrown,13Pa. Co. ct. 567. 33 W. 
N. c. '1t.2 Pa. Dist. R. ';'65, where it is held tbat per-
8ODI;l holding proxles<,au vote on motions to take a 
ballot or to adjourn, and do all which a stockholder 
may do whichls necessary to a full and free ex· 
ercise of the stockholder's right to '\"ote at such 
meeting. 

A proxy given by stockholders of a railroad com. 
pany for the purpose of vot.ing upon the qU(>!::tion 
(l( ao. issue of bonds was beld entirely insufficient 
to authorize a vote for the iEsue or bond5 to be 
secured by a tbird mortgage upon the property of 
the company. since a proxy is t:othing more than a 
pOwer of attorney which must be governed by the 
rules apPlicable tQ that class 01 iU8truments. 
Manev. Garrison \by Dwight--referee) 13 Abb. N. 
C.:!10. 

Proxies flnthorizing a vote on the single Question 
of tile increm:;e of caJlitallrt.ockare-beld insufficient; 
to give aoy l'aJldity to vot€/j thereon for the dig.. 
posal 01' capital stock. R~ Wheeler, 2 .A.bb~ Pl'. N. 
S.:.t6L 
29 T •. R A. 

.A proxy .is a delegation of an authOrity for a. 
particular purpose: and, Blthoua-h not defined o.n 
the face of it, It wllI be held to be for the election 
then in contemplation, and for no. other. Where
proxies were given incontem __ plation of an election 
for the post of BurgeoD in an infirmary, but the 
contemplated election was Dot proceeded with. and 
the matter dropped, the proxies were not valid at. 
an electio.n Eeveral months afterward, which was 
not resolved upon untIl about six weeks after the 
matter had been dropped. Howard v. Hill.fiR. It. 
& Corp. L. J.255. 

Under 8 provision in the articles of associatioQ 
of a company that a paIl maybe taken if demanded 
by "shareholders quaU-tied to vote" wbo hoW a cer_ 
taiD number of shar~. persons ho.lding proxies can
not be regarded as shareholders qualitled to \'ote. 
for the purpose of dema.nding a poll. Queen v. Guv
ernment Stock Invest. Co. L. R. 3 Q. B. Div. 442, iT 
L. J.Q. B. 478,39 L.T. N.S.ZID. 

The proxies cannot be used upon a show of 
bands at a general meeting of a company. whern 
its articles of asaOciatlOD allow voting by proxy~ 
but a poll must be taken for the purpose. Re C!i1o
ric Engine & S. F. Signals Co. 52 L. T. N. S. 846. 

But the C88e of Re Caloric Engine & S. F. Sjgna~;;J 
Co. supra, is not followed in Re Bidwell Dro:'!. [l~] 
1 Cb.lID3.ll Am. & Eng. Corp. Cas. 580, in which it is 
said by Yaughan WHlial1lS,J.: "J have come to the 
conclUSion that the votes of the members who 
were 'Pl"'€'Nnt only hy proxy oug-bt to be tuken int(} 
conSideration, even thOllg'h no poll wasdcman<led.'" 
Jn :respect to the fo.rmer case be sayS~ "I do not 
kno.w what the particular article; in tbat case 
were, and the question does not seem to have been 
argued at any great length," In the latter case 
the articll?S expressly suid that votes may be given. 
either periionally or by proxy, and ~his is held to 
justify voting by proxy whethera poll isdemanded 
or not. This conclusion is also fortitied by refer_ 
ence to the decision tn Re-<J". v. Government Stock 
Invest. Co .. tmpra, which denies the right of prox_ 
ies to demand a poll. 

In c~mnting votes by proxy when the vote i3 
taken under a provision requiring a tbree·fourtbs 
majority of the number present personally or by 
Pr<lxy, it isbe\d in RtBldwell Brol!., 8'Upr«,that each 
person present by 'Proxy must vote as One person 
only, as if actually pr('$ent, and not according to 
the number of !!hal:'('S held. 

Under an act of incorporation of a hank which 
to protect small sbareholders maue a scale of the 
number of votes proportioned to the number of 
shares held, and limited the number at vores in 
any e\1"nt to. sixty. where a firm had bougbt more 
than 2.000ehares and transferred them to divers 
persOns unknown, taking in return a power of at
torney to vote the shares at their own discretion .. 
it was beld that this was an attempt to operate & 

fraud upon the statute. and an injunction against-
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tion to this court for a writ; of prohibition, that the corporation petitioner. by its new 
:asking that the procecdin~s of the superior board of directors, appointed said Watt at
eourt in the math'r of the appointment of the torney for the corporation in the above·en. 
receiver be annulled as being in excess of its titled cause, and revoked the authority of 
jurisdiction. This application was made to Messrs. Delmas & Shortridge to act for it in 
the court by the petitioner through its reg- any litigation then pending. The legality 
11larly appointed attorneys, Messrs. Delmas of Watt's appointment as attorney for the 
.& Shortrid,lte. Thereafter. a motion for a bank depends upon the validity of the elec· 
1>ubstitution of James Alva Watt as attorney tioD of the board of directors appointing him. 
fr:r petitioner in the above-entitled caUse. to and the only serious question presented as to 
:act in the Dlace and stead of Messrs. Delmas the validity of such election involves the 
.& Shortridge, was made. This motion was right of a person not a stockholder to partici
based upon a showing by affidavits to the pate in the election by virtue of his posi
~:!iect that subsequent to the incept.ion of tion as a proxy of a bona fide stockholder. and 

. the prohibition proceeding the directorate of I to this question we shall direct our attention. 
the petitioner corporation had been changed ·While it is provided by section 312 of the 
-at an election beld by the stockholders, and Civil Code that stockholders of corporations 

voting under these powers of attoropy was 8US
tained. Campell v. Poultney, 6 Gill & J. 9i, 26.Am. 
Dec. 559. 

59 Run. 56l. ThiS was a peculiar case 10 whicb 
only four persons constituted the corporation, and 
three of them gave to the fourth a proxy. author
izing him to vote for tbem at the wt meeting of 

V. Rejection of PTOXU by inspectors. the stockbolders on account of the fact that it 
Therejection of "\"otes by proxy because the per- was inconvenient for them to attend the meeting. 

f;ons holding the proxies would ·not submit to a As the COrporation was to be organized in an
i>ort of inquisitorial examination on oath, which other state the person holding the proxy went to 
tbe inspectors under a by_law of the company such state and was the only person present at the 
-claimed the right to reQuire when votes were chal- stockholders' meeting, at which he proceeded to 
]en~e<I. was held irrE'$tular and reprehen!!ible where elect clirecton!. "Following that election he. as One 
tbe act of incorporation gave eacb stockholder of the directors and hoMing the proxies which had 
-one vote on each share which had been held in bis been given bim by the other members of the cor_ 
-own name at least fourteen days prior to the time poration, proceeded to organize the board of di_ 
--of voting. People v. Kip, 4 Cow. 382. note. rectors ·and elect presideot. treasurer. and secre_ 

The genujnene;s of proxie~ otrered to be voted tary. The court said: ."The proxy or powel' of 
upon is a question whieh the fm::pectors of election attorney put in evidence did not gi"\"e • • • the 
'l13 .. e no "power to pass upon if the proxies are reg- right to vote in the name of the directors who 
uJar in form and apparently executed by stock- should be choiren at the stockholders'meeting; and 
holoNS, but if the proxies are invalid for any re8.- if it did it would have been utterly ,"oid." 
1'on not apparent upon their faoo. redress must be A letter from one of the directors of a corpora_ 
ioug-ht from the courts after the election, if the tion to another autborizing the latter to act fortbe 
1.1Se of the proxies has work~ any detriment. Be former in any matters relating to tbe company 
-cecil,36 How. Pro 4jj'. cannot makethe latter count as twO in determining 

Tbcdeclamtjon "hytbe president of a corporation whether there is a quorum of the directors present 
f!l"~iding at a meeting that neither of the proxies or not. The court pays an absent director could 
which ha,'e been ~d"fen for certain stock should not confer all his powers on another directorwho 
"Vote upon 1t, is insufficient to ~he the proxy "Who was pre\;Cnt, tbe aboont director Dot being told 
ts entitled ro vote any cause to attack the vote what was !::"oing to be done and not having con
.actunJly taken, if he did not offer to vote, as he suited about it on bearing the reasons pro and 
Will be held to have acquiesced in the \'"ote actually con. Re Portuguese C. Co Co, 60 L. T. N. S. 851. 
"taken. 8tate v. Chute, M Minn. I35. A director of a company is not bound bytbe vote 

VI. Re-rocatiOn of proxy. of his proxy. even at a !!hareholders' meeting at-
. . tempting to bind the company nndmake the share-

A stQck~oldcr. who bas gIve~ a proxy fm:"R w]ll- bolders liable for ao obligation outside of the·deed 
able ~o~81deratlOu may re,·o"ke 1t OD a dl-co"fery .of 8etth'ment of the company. In reply to the 
that It 18 a.t0ut to be nse~ for ~ fra\~dulent ~ur-I claim that the deedenabJes the mana~ngdirectors 
pose,. even!f such purpose 18 not JD"a~ld as agamet to attend and vote by proxy. it wns said by Parke. 
"pu~lic pohcy. Reed 'V. Bank of Newburgh. 6 B .• "but only for purposes within the scope of the 
Palg(': 331. deed, wbich this is Lot." Brown v. Byers, IS Mee8. 

An l:revocable ~ower of attorn~y to ",:ote upon & W. 252., 16 L. J. Exch. 112. This was a case of bil.l3 
"fitock 18 reJrarded~nn:own v.Pa?ltic~lailS.S.Co_ acce-pted bya re.;ident director of the company 
.s Blatchf. 5:!? ~s diJIermg very Imle fro~ a m.ere without authority and which tbe general meeting 
·proxy, nll~ It IS held not contrar~ to publIC .pohcy. of the shareholders resolved was a purt of the in. 

Under N. ~. Laws 1892, chap. 687. Ii 20, whIch e-,:- debtedness of the company. Tbe distinction 00-
pre;:sly J?ro\'"1des that nO stockbolder shall sell hlS tween voting as shareholders and as directors is not 
yote. or Issue a proxy to vote. upon any stock for mentioned in the case • 

. any 811m o~ money, or anythlDg of v~lue. a proxy Proxies given to directors of a corporation for 
-coupled w~tb an 1n~erC8t cannot be gInn. and an- voting on shares of etock at a stockholders' meet-
-other sectIOn proVIdes that e,·ery proxy shall. be ing do not neCf'!Barily create a trust for the corpo-:-
revocable at .the plca...~re of the person executlng ration itself. The court sars: "Whether it does or 
it. Be GernllClde Co. 6<) HUD, 600. not depends upon whetber wbat is done in this be-

VII. Directors voti11{1 b!l prOXU. half is done With corporate funds fortbe corpora-
The right of a director to vote at a meetIng of tion." Woodruffv. Dubuque & S. c.. B. Co. 30 Fed.. 

the board of directors by pro.xy. when this is not Rep.9L 
.autborized by the by-laws or the j!eneraJ laws. is Where tru,.tees are appoInted to meet and elect a 
emphatically denied in Perryv. Tuskaloosa Cotton mini8tf>r for tbe parish. being cbarged with the 
Seed Oil Mill Co. 93 Ala. 264. (!uty of judging or tbe qualification .. of candidates, 

A proxy authorizing a perMO to vote for stOCk_

j 
tney cann~t deJegatethat judgment ~o others,.and 

holders at a stockholdet'S' meeting" cannot glf"e a pro:xy gwen by a trustee is invalul; even if jt 
bim authority to vote for them at a directors' specifies tbe PE'1"Sons for whom the vote fs to be 
meetinll. Craig Medicine Co. v. Merchants' Bank, given, since thls is determ1ning the nutter without 
29 L. Il. A. 
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may be represented at all elections by proxies, substantial limitation upon the rights ot 
yet the by· law of the petitioner bank pro- stockholders granted by section 312.of the 
vides that no proxy sball be voted by anyone Civil Code. That section is broad in its 
not a stockholder of the corporation; and it terms, and when it says that a stockholder 
is upon the validity of such by-law that the in a corporation may appoint a proxy-an 
merits of this case hinge. It is suggested attorney in fact-to represent him at elections 
in argument of counsel that all banking cor~ held by the corporation. in the absence of 
porations have a by-law of similar import; limitations in the law, it must be held that 
but, notWithstanding this general practice, the statute gives him the right to name an 
we have arrived at the conclusion, after care- attorney in fact of his own selection. Any 
ful consideration. that the making of such 8 other construction would entirely nullify aU 
law is without the power of the corporation. benefits intended to be conferred by i~ pro. 
Corporations have no power to create by-laws visions. To declare that, though the sttltute 
that are unreasonable in their practlcal ap- in general terms gives all stockholders of cor· 
plication, or that are violative of the statute porations the right to vote by proxy, yet the 
of the state; and we think this by-law an corporation, by its by· laws, has the power 
Infringement upon the statute, and a most to say who ~t proxy shall be. is to give the 

bearing the other trustees on the question. Atty. 
Gen. v. Scott, 1 Ves. Sr. 413. 

An objection to the purchase of property by a 
IIChool corporation on the ground that the vote in 
favor of thp. purchru;e was carried only by counting 
a vote of one of tbe directors by proxy, is held 
not to constitute sa.fficient ground for an injunc
tion aninst tbe pnrcba...~. even if the corporation 
could avoid the purchilse on this account. Dudley 
v. Kentucky High School. 9 Bush.576. 

While the cases immediately preceding are not 
cases ahout directors of a private corporation. they 
are mentiouedas analogollS., but without any at
tE'mpt to annotate tbe general question of tbe right 
of mpm.bers ofpublic boards to act by representa~ 
tives or proxies,. The prindples above stated are 
nevertheless.80 obvious that there would seem to 
be little ground for a contrary decision. 

'The effect of proxies of subordinate lodges on a 
vote in a grand lodge of Masons is discu..'l8ed in 
Smith v. Smith, 3 tk'sauss. EQ. 557, where it Is beld 
that proxies granted for ordinary purposes would 
not bind them to action attemptin~ to destroy the 
ora-ani2'8tion. This seems to in'l'olve merely the 
powers of delegates in such bodies as distinguished 
from the matter of proxy voting in corporations 
pnerally. 

vm. Mm-dlanemu matters. 

A proxy may be given byacorporationas well all 
by any othel" sharebolder. when a corporation ill 
the owner of shares. in another company. Be In
dian Zoedone Co. 1.. R. 26 Cb. Div. '10,631.. J. Ch.. 
468.50 L. T. N. S. 5t1, ~ Week. ReP.48I. 

An agreeIllE'nt between stockholders, which. 
among otber things. provides that none of the 
si/{llers shaH vote by proxy, is held to be void 88 
agwnst public poJicy, in Fisher v. Bush. 35 Hun,64:L 

Pal"ol evidence of the contents of proxies is ad
mitted wHilout search lor the instruments, in order 
to 'Prove that the stockhOlder bad acted as such, 
where it was proved that the written proxies after 
being-used had beeu thrown awayas useleM. Hay_ 
wood &P.PJ. Road Co. v. Bryan, 6 ~ones. L. 82. 

A proxy was admitted in ~vidence in Harger v. 
}fcCullougb. 2 Denio, 119. together with the s.f!i
davit of the makf'r that the stock bad not btJen 
bypotheeated. for the purpose of shOWing tbat he 
was tbe ownex of the stock at the tIme he gave the 
proxy. 

The rigbt of a trustee of stock to vote upon it in 
tlte choice of directors was sustained in Re Barker. 
6 Wend. 509, but this was on the ground that be 
was the legal owner of the stock and the trust W85 
not regarded as in the nature of a proxy. 

An agreement that a large Dumber of shares of 
stock should be held in a block With a view to con
trol the management of a corporation is involved 

Voting by proxy is involved in the case of State in tbe ca..<;(l of Clarke v. Central R. & Bkg. Co., 50 
v. McDaniel, 22 Ohio Be. 3M, but tbe right to VOle Fed. Rep.B38,15 L. R.. A. 683, in which the court 
was ~ussed with reference to the title to the in substance says it is difficult to peroei.e how the 
propertY, and not to the mode of votin~. instrument differs from an ordinary proxy. The 

In a case where stock had been pJPdged,a1tbough court decides that proxy for voting stock of a cor
the pledgee, in whose name it ~ands on the corpo- poration, made by the holder of the stock While 
rate recor&,bas a right to vote the stock at a meet- enjoined from voting it directly on ~he gronnd of 
ing to elect directors, it i!! hpld tbat a court of public policy. cannot carty the right to vote it. 
equity maY9 in a proper case. compel bim to give With the above case is a Dote on voting trusts of 
the pledgeor a proxy. & Argus Printing Co. 1 N. corporate stock. 
Dak. 431;.12 1.. It A. 7SL Where stockhOlders, who were widely separated. 

And a mortgagee of stock or his trustees was deposited their stock in the hands of a perwn 
required in Vowell Y. Thompson. 3 Crancb, C. C. whose vote was to be directed by a oommitteA ap.. 
428, to giV"e a power 01 attorney to the mortgagor pointed by therosel ves and subjf'ct to their control. 
tor voting upon the stock until it BhouJd be 80ld it was held to be a mere al"rangement of COn
under the mortgage or' deed of trust. This was venience from which each could recede at any 
done by bill in equity. time and demand the return of his stock, and there-

The case of Vowell V. Thompson, supro. is citca fore was Dot objectionable on grounds of publio 
88 autbority in Hoppin v. Buffum. 9 R. T. 513, 11 policy. OhIO & M. R. Co. v. State. 49 Ohio St. 6039 
Am. Rep. 29~ but in tbe latter case it was held that affirming Slate v. Ohio &: 1tL R. Co. 6 Ohio C. Ct.. 
acquiescence in tbe control of the stock and the 4:15. 
voting thereon by the nlCOrd owner until the votes The right of one milroad company to vote the 
are counted. or are beiDg' counted, would prevent stock of another companY9 eitber by itself or hy 
aD attack upon the result of the eJection. othf'r persons acting in its intf'rest, is denied in 

The rig~tofa pledgeor to vote onstockhypotbe- Memphis & C. R. Co. v. Wood...~ 88 A1a. 630. 1 L. H .. 
catedis declared also in Ex parte WillC'OCks, 'i Cow. A.60S; hut thisea.«e did not involve any qUf'stion of 
4(l!, 17 Am.. Dee. 525. but this case does ~ot seem to prones. but the decision is bused On the rule that 
involve any qnestion of proxy; and therip"ht of the lODe corporation cannot acquire a mnjorityof the 
pledgeor or pledgee to vote on pJedged stock is not stock of another and by voting" thereon goveru. 
conSidered in tbia note except so far 88 it is COn- and control the management of the latter. 
nected with the question of proxie& B. A. B.. 
~LaA. M 
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corporation full power to throttle the stat-I ments to be followed in order that the proxy 
nte. The stockholders of many of our cor- may be entitled to vote, as that the authoriza
porations are limited in number, and the case tion must be in writing, properly witnessed.. 
would undoubtedly often arise where the acknowledged, filed with the records, etc. 
absent stockholder, desirous of being rep- In creating this provision it was not in the 
resented at an election, would be unable to mind of the legislature to curtail the ri2'ht 
find a. friend among them in whom to trust of voting by proxy, but rather that 8uchright 
his interests. The statute contemplates no might be exercised by stockholders within 
such conditions, and neither says nor in- any reasonable restrictIons which the corpora~ 
tended to say that such a stockholder would tion deemed proper to incorporate into their 
be deprived of his right to vote by proxy. by-laws. The statute gives to the corpora
If you may limit by by-law the right of hold- tion the power to regulate the exercise of the 
fng a proxy to stockholders, you may limit it 1 right, but no power to either qualify or limit 
to directors, or the president, or the secretary, i the right, and certainly no power to so 
and thus the interests in control would have I shackle the right as to result in its nullitica
the power to compel the minority interests, tion. 
if unable to be present in person, to be rep-I As a second ground of opposition to the 
resented by the very inteTests to which they granting of the motion for substitution: it is 
are opposed, and to reinstate in office the I insisted that James Alva Watt, by reason of 
very men whose election they desire to de-· his relations to the respondent as attorney, 
feat. The principle of cumulative voting I is disqualified to represent the petitioner in 
has been authorized and approved in the in-) the prohibition proceeding. 'Ve attach but 
terests of minOrity representation, yet this I little importance to this contention, and do 
by-law squarely strikes at' this principle not deem it necessary to enter into a dis
which has been so carefully fostered. The cussion of the questions, namely: (1) Are 
substantial rights of a stockholder under the the interests of the receiver and the bank 
law cannot be taken from him, or even antagonistic? or (2) Is Watt attorney for the 
abridged, by the by-laws. The right to vote respondent in the a.bove·entitled cause? The 
by proxy is a most substantial right, and this I conclusion we have arrived at upon the pre
by-law handicaps this right out of all useful- ceding question discussed declares the busi
ness. ness r.e lations theretofore existing between 

'Vhile no authority for or against the Prin-I the bank and its attorneys, .Messrs. Delmaa 
ciples we have here declared was cited by & Shortridge, were .severed by virtue of the 
counselllPon the elaborate argument of the action of the new1y and legally elected board 
case, we had no doubt at the time that t.hey of directors, and, such being the case, the 
rested upon solid grounds, and siDce the sub- attorneys opposing this motion stand before 
"mission of the cause our investigation has us as strangers to the proceeding. baving no 
brought to light a recent case fully in line interest or standing in the litigation; and we 
with all that we have said upon the question. are unable to see that it is of any concern 
The principle here involved was the sole to them who represents the various parties in 
question there involved, and in an opinion this preceding. As to .Mr. Watt's conduct 
covering the entire ground the court there in the litigation. all that he has dout: has 
said: .. It has not restricted the right of the I been open and upon the record. There has 
stockholder to select any person whom he been no concealment, no imposition practiced 
mlly consider to be advisable for that object npon the court, but, upon the contrary. all 
to vote under his authority npon his shares that has been done in the past, aud aU that 
as a stockholder. In this respect the largest he proposes to do in the future, he has done 
liberty bas been secured and provided for and proposes to do under a claim of right, 
the stockholders, and, being entirely unre-I supported by the law. These things being 
strained by the legislature, this privilege I so, untn some party to the litigation objects, 
was maintaifl.ed by the authority of the law. we will not investigate. If all parties to the 
Without havlOg so declared expressly, the: litigation are satisfied, we know of no proper 
clear implication of the section is that it I party to object. "We might su~gest. in cou
was not intended to impose any restriction I clusion, that 1Ir. 'Watt states III open court 
whatever upon the stockholder as to the per- that he desires to be,substituted as attorney 
son he should be at liberty to select to act for the petitioner bank, in order that he may 
under his proxy; and, the statute having in dismiss the prohibition proceeding. The 
this manner created this right in as general bank retains him as its attorney to dismiss 
a manner as it did, the trustees of the cor· I the proceeding, and there is no reason why 
poration were not at liberty to restrict it or it has not the right so to do. Such a dis
declare by their by-laws that it should not missal in no aspect of the case prejudices the 
be so used." .& L('lhthall -'llfg. Co. 47 Hun, interests of the respondents. and the bauk, 
25,'~. Section 303 of the Civil Code provides: the petitioner, bas the right to dismiss its 
"A corporation may by its by-laws, where no petition if it deem such the proper course. 
other provision is especially made, provide TlUt motion for a suDl1tit-I.ilim as prayed jor 
for: . . . (3) Tbe mode of voting by is granud. 
proxy." This provision does not give the 
corporation power to pass the by-law here as· We concur: Beatty~ Ch. J . .: MeFaz
sailed. It refers to the preliminary require- land, J.; Van Fleet, J.; Ha.rrison~ J. . 
29 L. R. A. 
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"Where real esta.te encumbered by a 
mortgage is sold and conveyed. and 
there is inserted in tbe deed a clause which stat€S 
that the grantee assumes and agrees to pay the 
mortga",o-e debt., and the deed is accepted by the 
purchaser of the Jand with knowledge that it 
contains the clause; or where the purchaser of 
Jand sgreee, as a part ofthe consideration for the 
sale of the property to him, to assume and pay 
a mortgage indebtedness existing again!;t the 
land,-he becomes personally liable for the pay_ 

. ment of the mortgage debt. And tbis is true 
whether bla immediate grantor was so liable or 
not; and the llability thus created may be en
forced by the morrgagee or his assigns. as it was 
for hiS or their use and benefit that sllcb promise 
wRlm~d~ 

(September 18, l895.) 

ERROR to the District Court for Lincoln 
County to review a jUdgment in favor of 

defendant iu an action to enforce payment of a 
mortgage debt by an assignee of the mortgaged 
property. Rererse<i.. 

The facts are stated in the opinion. 
.Mr. F. S. Howell~ for plaintiff in error: 
A deed containing an assumption dause 

found of record is presumptive evidence of the 
liability of the grantee. 

Tracy v. Red, as Fed. Rep. 69, 2 L. R A. 
773; Hell v. Redden. 45 Kan. 562. 

A purchase of real estate expressly subject 
to encumbrance makes the property a fund for 
the discharge of the encumbrance. 

George v . .A.ndrews, 60 Md. 26, 45 Am. Rep. 
706;- Kruger v. Adams &; Frem:/t llanester Co. 
13 Neb. 100; Tlwmp8otJ, v. Thompson,4 Ohio 
St. 333. . 

The acceptance of a deed containingac1ause 
of the kind herein mentioned binds the grantee 
to the performance of the conditions thereof, 
and this is equally true if made by an agent. 

Jones, Mortg. § 752; BiiMp v. D01J..qloss. 25 
Wis. 696; Ta.1JlO'l" v. Wh,'tmgre,3;) Mich. 97; 
Fairc!.ild v. Lynch, 10 Jones & S. 265. 

And where the grantee in a deed instructs 
another to have the deed recorded. he thereby 
makes him his agent, and is bound by the 
terms of the deed. 

Adams v. Ryan. 61 Iowa, 733. 
The deed was left for several weeks after 

the alleged discovery of the assumption clause. 
and until after the plaintiff had purchased the 
note3 and mortgage. relying upon the clause in 
the deed, thireby becoming an innocent pur. 

*Headn(lte by HllUUSON, J. 

NOTE.-Tbe above case is against tbe doctrine 
hitb€-rto asserted tn some courts., that a vendee who 
ftSBllmes payment of 8 mortgage on the property 
will not be liahle, unless his grantor was liable. 
Fer cases on this subject. see note to .1etfetBOn v. 
Asch (Minn.) 25 LolL A. 25';, especiaJ.l.y the part be. 
ginni'1JZ" on p. z.'5. 
23 L. R. A. 

chaser, and defendant was then estopped to set· 
up his defense. Innocent purchasers will b€' . 
protected. 

Hayden v. SnOUJ, 9 Biss. 511: Jones, Mortg •. 
§ 764; hT""ew Orleans Canal &: Bk.q. 00. v . .Mont~ 
gomerJl. 95 U. S. 16, 24 L. ed. 346; Oarpenter 
v. Longan,83 U. S. 16 Wall. 271.21 L. ed. 
314; K'ilmer v. Smith, 77 N. Y. 226. 33 Am~ 
Rep. 613; Ollio Life Ins. &: T. Co. v. Urbano; 
lns. Co. 13 Ohio. 220; BaJjden v. Drury. 3: 
"Fed. Rep. 782; Pierce v. Faunce, 47 Me. 507. 

A grantee cannot be released from his lia
bility incurred by assuming a mortgage as 
against a purchaser of a mortga!!e who may 
have relied upon the contract of assumption as 
it appears of record. 

Jones. Mortg. § 764. c 

Where one of two innocent parties must suf
fer a loss by reason of the fraud of anotber, 
the loss must faU upon the one whose acts 
furnished the means for the commission of the
fraud. 

Dinamore v. Stimbert, 12 Neb. 43S. 
Where one person makes a promise to an

other for the benefit of a third person. the 
third person may maintain an action on it. 

Shamp v. Meuer. 20 Neb. 227; Keedle v. 
Flack. 27 Neb. 840: MeJoriman v. Moore, 90 
Pa. 80; Dean v. W,llker, 107 TIl. 540, 47 Am .. · 
Rep. 467; Bay v. Williams, 112ll1. 91,54 Am. 
Rep. 209. 

MeS81"s. Grimes & Wilcox and T.. C.· 
Patterson,. for defendant in error: 

To create a personal liability on the part of a 
:;rrantee in a deed to pay a prior mortgage or 
hen on the premises conveyed, the covenantor 
words used therein must clearly import that 
the obligation was intended by the grantor. 
and knowinglY assumed by the grantee. 

Holcomb v. Thompson. 50 Kan. 598; Lewis v_ 
Day, 03 Iowa. 575. 

A grantee is not liable on a covenant to as·' 
sume and pay a mortgage, if inserted in tb~ 
deed without his knowledge. and without in.
tent of parties. 

Kilmer v. Smith. 77 N. Y. 226. 83 Am. Rept.. 
613; Albany City SalJ~ InRt. v. Burdick, 87'N_ 
Y.40; Dey Ermand v. Chamherlin, SS N. Y.: 
6iiS. 

The plaintiff stands in the same }X>sition as: 
either Schuster, Sproul, or Callender would 
stand. and defendant is entit1ed to the same de": 
fense a23inst plaintiff as be would have ao-ainst 
either Schuster, Sproul. or Callender. .,. 

Trimble v. Btrother, 25 Ohio St. 878; Breuer 
v. J.lIaurer, 28 Ohio St. 554, 43 Am. Rep. 436. 

A person for whose benefit a promise is 
made cannot maintain an action to enforce 
the promise, when the promise is void between 
the promisor and promisee. because of want 
or failure of consideration. or fraud. 

15 Am .• &- Eng. En~ycJop. Law, p. 838, nolt: 
1; Dunm,ng v. Leamtt, 8a N. Y. 30.29 Am_ 
Rep. 617. 

A grantee is not Iia1He to his grantor unless 
his grantor is compelled to pay the d~bt as
sumed. 

.Ayers v. Dizon, 78 N. Y. 318. 
To make the promise of a grantee to pay a· 

mortguge on bnd conveyed to bin:: available 

Sec also 40 1.. R. A. S61 ; 46 L. R. A. (;23. 
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to the mortgagee, it must be made to a person 
personally liable for the mortgage debt. 

I;; Am. & Eng. Encyclop. Law, p. 841, note 
~, and cases there cited; 1 Jones, Mortg-. 2d ed. 
~~ 760,762; Wise v. Fuller. 29 N. J. Eq. 257; 
JIalse." v. Reed, 9 Paige, 446, 4: L. ed. 769. 

The pt'rson to whom the covenant is given is 
not a debtor to the one who seeks its benefits. 

Eing v. Whitel.1f, 10 Paige, 465. 4 L. ed. 
1052; J{eech v. Enslgn,49 Vono. 191,44 Am. 
Rep. 225: Vrooman v. Turner, 69 N. Y. 281, 
25 Am. Rep. 195; 15 Am. & Eng. Encyclop. 
Law, p. 838, note 1; Brown v. BUllman. 43 
Minn. 126; .1Yelsf)n v. Rogers, 47 ~1ion. 103; 
Btor:er v. Tompkins. 84 Neb.467j Reetles v. Wit-
~{f;r. a5 Neb. 779. • 

grantor, Schuster, had not assumed the pay
ment of the encumbrances, and no liability 
existed against such grantor for their pay
ment. The reply of plaintiff was, in the 
main, a general denial of the allegations of 
the defendant's answer. and also stated 
th~t the deed of the lands executed by Schus
ter, and to defendant, as grantee, was tiled 
for record in the office of tile county clerk of 
Log:lll county on or about .Tanuary 2, 1890. 
That on 01' about the 7th day of January. 
1890, the plaintiff, in the course of some busi
ness affairs or settlement between him and 
another party, was offered the notes and mort
gage, the basis of this action, and their pur
chase by him was solicited~ That he made, 
or caused to be ma.de, an examination of the 

Har1."l.son • .t., delivered the opinion of the lands, and the titles to the same, and thus 
court: discovered of record the conveyance to the de-

The plaintiff, as assignee and owner of two fendant. and the clause asserting the assump
promissory notes, and a mortgage on certain tion and agreement ot the defendant to pay 
rcal estate. given to secure their payment, the notes and mortgages; and also investi
instituted this action against the defendant, gated, or caused inquiries to be made, with 
to whom the real estate had been sold by the reference to the financial standing or circum
grantee OJ' party purchasing from the mort- stances of the defendant, and ascertained that 
~agor, to recover the amount due upon the he was solvent; and that plaintiff, in the pur. 
notes and mortga.ge, basing the suit upon a chase of the notes and mortgage, was in
clause in the conveyance of the lands to de- fiuenced by. and relied upon, the responsi
fendant. by which, it is claimed, defendant bility assumed by and of the defendant for 
assumed and agreed on his part. to pay the I their payment. and. had it not been for the 
mortgage indebtedness. The petition in the clause i~ the deed to defendant, which. in 
case recites that on December 26, 1889. D. A. terms, bound him to such payment. plaintiff 
Sproul executed. and delivered to Maggie would not have purchased the notes and mort
Callender two promissory notes, each in the gage. and that such purchase was consum
amount of $250, and a mortgage, to secure mated :March I, 1890. That, very soon after 
tbeir payment, on tracts of land therein de- the deed in question was recorded, the de
scribed. and situate in Logan county; the fendaDt had knowledge thereof. and of its 
conveyance by the mortgagor, on the ~mcceed- I contents and recitals, and possessed such 
ingday, to William L. Schuster, and the sale I knowledge at the time of its execution, and 
and conveyance of the lands again on the 31st! for more than thirty days prior to the date of 
day of December, 1889, by Schuster to the I plaintiff's purchase of the nott:s and mort
defendant, E. W. ~Iurphy, and his agree- ,gage, and permitted it to remain of record 
ment, as a part of the consideration or pur-] without any effort to have the same annulled 
chase price of the property, to pay the in- lor reformed. There was a trial of the issues 
debtedness shown by the notes and mortgage; i to the court and a jury, and, at the close of 
and that, pursuant to such promise. and evi-I the testimony, the trial judge instructed the 
dencing it, there was inserted in the deed of: jury to return a verdict for defendant, which 
the Jands by Schuster to defendant a clause: instruction was complied with by the jury, 
in which it was stated that the real estate was I and, after motion for new trial heard and 
encumbered~ and t.hat the purchaser assumed, overruled. judgment was rendered; and the 
and agreed. to pay the encumbrance. It also! pla.intiff brings the case here by petition in 
states the purchase of the notes and mort,gage : error. 
by the plaintiff. and their transfer and as-I Counsel for the parties in the briefs filed 
signment to him, and nonpayment, etc., and I agree in the statement that the trisl judge 
closes with a prayer for judgment. The an- I was moved to instruct ,the jury to return a 
swer contained a denial of any assumption 1 verdict for the defendant by the following 
of or agreement by defendant to pay the i considerations: That the petition did not aI
mortgage indebtedness; a statement that de- 11 lege, and the evidence failed to show, that 
fenuant never received or accepted toe COD- defendant's grantor was in any manner, or to 
veyance or deed described in plaintiff's pe- ! sny extent, connected with the mortgagC" 
tition. and that no deed of the lands had ever! debt, or liable or bound for the payment at 
been delivered to him; that he never entered i it; that the rule of law applicable and gov· 
into or had possession of the._.premises de-I erning in such cases is that 2. mortgage in· 
scribed in the petition; that a deed. a. copy debtedness assumption clause in a deed, or 
of which was attached to the petition, was· an agreement by the purcbaser of lands to pay 
caused to be recorded in Logan county by I encumbrances existing against their lands. 
some person unknown to defendant, and with- will not become operative, or is of no valid
out his knowledge or consent; that there was,. ity. and cannot be enforced by the mortgagee, 
~o consideration in the purchase of the lands. unless it further appears that the grantor in 
vr the ""equity" of the vendor, Schuster, the conveyance, or the person to whllm the 
therein, for an assumption or agreement on promIse is made, was personally liable for 
his pazt _to pay the slillount of the encum.j the payment of the mortgage debt. In adopt· 
brances or mortg!ll!es; and. further, that his ing this view- of the la.w, we think the 
29 I. R. A. 
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learned judge who presided during the trial 
in the district COllrt torred. It is undoubtedly 
supported by decisions-many of which are 
cited by counsel for defendant in their brief
of courts of last resort, the opinions of which, 
as authority. ranIr among the very highest. 
and are entitled to great weight; but we do 
not thhlk best to follow them. It is an estab
Jislled rule of law that, where one makes a 
promise to another for the benefit of a third 
person, snch third person can maintain an 
action upon the promise, though the can· 
sideration does not move:: direct1y from bim. 
Shamp v:Meyer, 20 Neb. 223; Sample v. Hale, 
34 Neb. 220; Barnett v. Pratt, 37 Neb. 349; 
IJoll v. Cmme, 41 Neb. 655. And in Reedte 
v. Flaek, 27 Neb. 83G,-a case in which the 
right of a mortgagee to enforce such a prom
ise as the one in the case at bar was in con
troverflY, -the rule just quoted was applied, 
and held to be the basis of the mortgagee's 
right to recover. Where II party purchaser 
of lands agrees, as a part of the Contract of 
purchase. to assume and pay a mortgage debt 
existing against the lands, the promise so to 
do is for the benefit of the owner and lrolder 
of the debt, anG. may be enforced by such 
party. The purchase price of the lands is 
the consideration moving between the pur
chaser and his grantor, and it is immaterial, 
and of no consequence, to the grantee, that 
his grantor mayor may not be personally 
liable 01' bound for the payment of the mort
gage debt; and. by such promise, the prom· 
isor becomes personally liable to the mort
gagee or assigns for the mortgage debt, 
regardI(:ss of wbether his grantor was so li
able or not. Merriman v. Moore. 90 Pa. 78; 
Dean v. Walker. 107 III. 540. 47 Am. Rep. 
467; Bay v. Williams, 112 Ill. 91, 54 Am. 
Rep. 209. 

Tbere were some issues of fact in Iee-ard to 
which the evidence was confiictini, and 
which, if the view of the law with reference 
to the liability of a grantee who ~sumes and 
agrees to pay a mortg:tge debt which we have 
announced herein as the correct one had been 
taken, should, and doubtless would, have 
been submitted. under proper instructions, -to 
the jury for their consideration and deter
mination. 

It foHows that the judgment of the D£strict 
Court trill be rer:ersed. and the cause remanded 
for further proceedings. 

PAXTON & HERSHEY IRRIGATING 
CANAL & I..L'W CO., Appl., 

'. 
FARMERS' &- ~IERCHANTS' IRRIGA. 

TION & LAND CO. 
C __ ._ .... Neb. •• _____ ) 

·1. The provision ot seetiOD 11. artlele 
3 of' the Constitution. viz.: "'No bill shall 
·Headnotes by POST, J. 

NOTE. The $reDeraI subject of pUblic uses for 
which propertymsy be taken by l'minent domain 
:Is cOD~dered at some length in 'Mtesto Pittshurgh. 
W. &- K. R. Co. v. Benwood Iron Works (W. Va.) 2 
1...R. A... 6SO; Barre R.. Co. v. Montpelier &:W. R. Co.. 

29L.R.A. 

contain more than one subject. and the same 
shall be clearly expre>sed in the title."-is in
tended to prevent .surreptitious legislation, and 
not to prohibit comprehensive titles.. 

2. The term ·"irrigation." as employed 
in the title ot the Act ot' 'March 27 .. 
1889, viz.: ".An act to provide for water rigbta 
and irrigation, and to l'€,IZ'uJate the use of water 
for agricultural and manufacturing purposes .... 
etc •• -is usedtn its popular sense, and implies the 
means of conducting water to the land to be sup.. 
plied. The provision therein for the acquitinK' 
by irrigatin~ compan1es of tbe rij!"ht of 'Way for 
canals Rnd ditches-1lccordingly, Held. to be with
iD_ said title, and not to Conflict with section n. 
article 3 of the Constitution. 

3. To the legislature, and Dot to the 
courts, has been committed the power to deter-

• mine when the exig'"Cncips of the public demand 
the taki ng of private property; the limit of judi
cial interference being the duty to declare void 
acts clearJy in conflict With the constitution. 

4. There is no arbitrary standard by 
which to determine whether the purpose to 
which property is appropriated poss-eses the ele
ment of public utility. "Public m:e.," in a con
stitutional !lense. may be confined to the inhabi_ 
tants of a restricted lor-ality or neighborhood. 
but the use must be common, and not to a par
ticular ino1ividual. 

5. The use of'waterf'or the purposeof' 
Irrigating, contemplated by the Act of March 
21.1889~ known.as the "Rayner Irrigating Law," 
is a "pUblic use:' Within the meaning of the con
stitution. 

6. Section 8 or article 2 or the Rayner 
Irrigating Law confers upon irrigating com
panies organized under the laws of thIs state 
power to acquire the right of way lor necessary 
canals, re8ervoirs. etc., by condemnation. 

7. The word ".it." in the first line of' the 
section Jast above mentioned. is eVidently an 
interpolation. having no relation to the body of 
the section, Without sensible meaning, and 
I!hould accordingly be disregarded 1u givingef_ 
feet to the provisions of the act. 

8. The provision or section 3. article I. 
of the Irrigation Law of 1859. viz.: "No tract or 
Jllad shall be cro~d by mOre than one ditch." 
etc.,-Held, to include lands owned by corpora
tions as well as uatural perso~. 

9. A proviso which would operate to 
limit the applieation ot' an ena-eting 
clause. general in its terms, will be strictly 
construed. and includes no case not. within the 
letter of the exception. 

10. The Xrrigation Law or 1889dO€Snot 
confer upon one irr1gatin~ company any right 
to connect with the ditches of another. or take 
water therefrom Without the consent 01 the pro.
prietor. 

1). What is meant by the exception con_ 
tained in section a. article I, of the Act above 
mentioned is that no tract of land shall, without 
the consent (JI the owner, be bUrGened with two 
or more ditChes. for the watering of the !'ame 
t€-rritory. The question is not whether the .lim 
ditch may be so enlarged or extended as to aD
swerthepurpose lor which the second is designed., 

(vt..) 4, L. R. A.785; also in the C88e of WIsconsin 
Water Co. v. WinansIWis.l2l) 1.. R. A. {6!. 

For flowage of land!'! 8S public use, £ee Turner "V. 
Nye (lIIussJ "' L R. A. 48,. aDd note. 

Asto pri"{"ate roads. sel' I..atah County v.Peterson 
(ldabol1G 1.. R. A. 81, and note. 
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t" 'but whether it may. as -constructea. be made to is the successful app1iC'ation thereof. to the 
, otIupply the lanas within reach of both. beneficial use designated. 

I (October 1. 1895.) !'lOma.s v. (Juira'lld, 6 Colo. 530; FarmerJ/ 
. High Lzne Canal & Reservoir ('0. v. South-

A-r'PEAL by plaintiff from a decree of the wurth, 13 Colo. 111, 4 L. R A.. 767; Dick v. 
District Court for Lincoln County jn favor Caldwell, 14 Nev. 167; Simp8on' v. Williams 

()f defendant in an action brought to enjoin /1t1 Nev. 432; Farmers' Independent lJitc1t ('-0: 
defendant from approgriating a right of way v. Agricultural D,ltd~ Co. 3 Colo. App. 255. 
ior an irrigating canal. Affirmed. The North Platte canal was taxed to its fun 

Tbe facts are stated in the opinion. capacity to supply its customers to whom it 
Messrs. Prank T. Ransomand T.Fulton was under ('ontract to furnish water, and that 

Gantt for appellant. being the case its customers would be entitled 
lleM1'8. T. C. Patterson and Grimes & to an. injunction to st(lP it from selling or COD-

Wilcox~ for appellee: tractIng to sell water beyond its abiHty to de-
So far as the act declares irrigation to be a Ii vel'. 

pubJic use, and provides for the condemnation OliJf01"d v. Larrien (Ariz.) 11 Pac. Rep. 397; 
()f right of way for canals that are projected Wyatt v. Larimer & w: brig. Co. 18 Colo. 
and built, as the defendant's is, for the purpose 298; Oole v. Logan, 24 Or. 304. 
'Of supplying water tothe public for irrigation, The finding 8S to the necessity of taking pri
it clearly comes within the constitutional vate p!operty is conclusive, and not subject to 
'POwer and duty of the legislature to legislale be revIewed or questioned by another court. 
for the public welfare. Kno'blauclt v. Minneapolis, 56 Minn. 321. 

Be Mfldera lrrl.qatum Dist; B01ld8, 92 CaJ. Barrett v. Kemp (Iowa) 59 N. W. Rep. 71; 
'296. 14 L. R. A. 755; CumminIJs v. Peters. 56 Cllf!'1"1'y v. Matthews, 25 Or. 484; Banta Ana 
Cal. 593; Lux v. Daggin. 69 Cal. 255: Lindsay v. Harlin, 99 Ca1. 538: Waterloo Wqter Co. v. 
Irr£gation Co. v. Meltrtens, 97 Cal. 6'17: Talbot Hozie, 89 Iowa, 317 
v. Huuson. 16. Gray, 425; OUT'!! v. GO!Jdwin 
'(Ariz.) 26 Pac. Rep. 376; Barbier v. Connorty. Post, J., delivered the opinion of the 
113 U. S. 31, 28 L. ed. 924; Head v . .A.moskeag court: 
Mfg. 00.113 U. S. 16, 28L. ed. 592. This is an appea.l from a decree of the dis-

H the pnblic interest can in any way be pro- trict cO\1rt for Lincoln county dismissing the 
moted by the taking of private property, it action of the pJaintiff company whereby it 
must rest io the wisdom of the legislature to seeks to prevent the appropriation by the de
determine whe-Iber the benefit to the public feodant of a right of way through its lands 
will be of sufficient imporlance to render it for an irrigating canaT. In the petition it is 
expedient for them to exercise the ri,gbt of in substance alleged that the plaintiff com
eBlinent domain, and to authorize an iotener- pany is the owner of 10,000 acres of land, 
ence with the private rights of individuals for bounded by the North Platte ri ver, in Lincoln 
that purpose. county. and also of an irrigating canal 

2 Kent, Com. 340; Stod:10n c! V. R. 00. v. known as the "Paxton & Hershey Ditch," 
Btockton, 41 Cal. 141; Bankhead v. Brown. 25 situated on its said lands and on the Jands of 
Iowa, 540. other adjoining proprietors ~ that upon its 

To make the use public it need not be for s~id land, and nearly parallel with the ditch 
-the benefit of the whole public, or state. or above mentioned, is an irrigating canal 
-:any large portion ofil It may be for the in- known as the "North P!atte Irrigating &; 
habitants of a sman or restricted locality, but Land Company's Ditch," and herein referred 
1he use and benefit must be in common~ not to to as the "North Platte Ditch;" and that in 
.a particular individual or estate. the viCinity of the'plaintiff's lands sought to 

Welton v. Dickson, 38 Neb. 767, 22 IJ. R. be watered by the defendant's proposed cRual 
A. 496; Coder· v. Tide Water Co. 18 N. J. is an irrigating canal known as the "Cody 
Eq. 54; Pocanh"co Water nrork" Co. v. Bird, & Dillon Ditch." The plaintiff, it is sl-
130 N. Y. 249; Lewis, Em. Dam. chap. 7; leged, has constructed a large number of lat
&te v. Morris .Aqueduct Prop1'8. 46 N. J. L. erals from its said canal, which it is proposed 
4915; Wayland v. Middlesez County Comrs. 4 by the defendant company to cross, thus ne
Gray, 500; St. Delima Water Co. v. Forbes, 621 cessitating the construction and maintaining 
Cal. 182, 45 Am. Rfp. 659; Be ~-Y-ew Rocli.elle' of many bridges, flumes, and conduits, snd 
Water (,'0." ApplicaUon, 46 Hun, 525; Stam- otherwise needJessly harassing it in the lIse 

{Qrd Water Co. v. Stanley. 39 Hun. 424; 6 Am. and enjoyment of its said property. The 
& Eng. Encyclop. Law, 524; Cooley. Const. defendant company, which is organized for 
Lim. 4th ed. 672. the purpose of building and maintaining 
. Section 3, article 1. of the Irrigation Act ditches, canals. aqueducts, and reservoirs for 
does not apply to cases between rival canal the storage and conveyance of water, and of 
companies who may also be land owners, but selling water to consumers for irrigating, 
is for the benefit of the land ow·ners only. power, and other useful purposes, prior to 

Ban Luis I.and, C. & L 00. v. KenilwO'I"tlt the commencement of this action, entered 
Canal Co. 3 Colo. App. 244. upon the plaintiff's said land, and located 

Plaintiff's canal is completed. It does not and staked out a ditch thereon 4! miles in 
extend beyond the ]ands owned by plaintiff, length, and is taking steps to condemn a right 
and does not run throuzh any lands that can of way therefor, but that the tJlree ditches 
be watered from it except the plninti:ff"s own above described afford ample facilities for the 
land. No public duty can be imposed upon it. irrigation of all of the land sought to he sup-

Downing v. More, 12 ~olo. 316. plied by the defendant comp!my. and that 
. The true test of the appropriation of water I water sufficient to supply the defend!lIlt's 
29L.R.A. 
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wants can be furnished from the ditches al. 
ready constructed, should connection be made 
therewith, at less expense than by the COD
struction and maintaining ot the proposed 
ditch through the plaintiff's land to the 
SOurce of supply,-o-the North Platte river. 
The answer, so far as it is deemed necessary 
to notice it, consists of an allegation that the 
defendant is engaged in the construction of 
3n irrigating canal some 20 miles in length, 
for tlle purpose of supplying with water from 
the North Platte river certain territory not 
within the reach of either of the canals al
ready constructed; a denial that the plain
tiff's canal is capable of supplying the lands 
which the defendant proposes to water; and 
an alJegation that the water supplied by said 
canal is barely sufficient for the irrigation of 
the plaintiff's own land. Accompa.nying the 

~ pleutlings is the following map, showing the 

!ilL. R. A. 

, 
I 

,\ 

'I 
'J. 

'.Ii 

location of the proposed ditch, as well as 
those already completed, and which is essen· 
tial to a perfect understanding of the ques· 
tions at issue. . 

The district court, upon entering the de. 
cree complained of. submitted the following 
findings of fact and conclusions of law: 

"First. The plaintiff is a corporation or· 
ganized and existing under and by virtue of 
the laws of this state for the following pur· 
poses: To ·construct. own, operate, and 
maintain a canal or canals, ditch or ditches, 
for irrigation purposes; to purchase, acquire. 
own, sell. and convey all real estate that may 
be necessary for such purposes, and to ac
quire. own, sell, and convey real estate in 
connection ?lith carrying on an irrigating 
business, and to acquire, own, sell, and con· 
vey real estate for other purposes deemed ad
visable or advantageous to the corporation and 
its interests, and to cultivllte and improve 
such lands as shaH be owned by the corpora
tion; to furnish, sell or rent water for irri
gation of lands which shall be owned by said 
corporation and within its area. and other 
lands within reach of any canal or canals 
Which shall be owned, operated, or controlled 
by.the corporation, owning live Rtock. and 
raising the same in connection with the land 
he1d or controlled by this corporation. Sec
ond. The pJaintiff is the OWDer of about 7, 000 
acres of land located on and adjacent to the 
banks of the North Platte river. to Lincoln 
county. Neb., as alleged in its petition, and 
is the owner of an irrigating canal running 
across its said lands, and the lands of others 
for a distance of about 10 miles, which canal 
is finished and constructed for the purpose 
of irrigating the land under the said ditch. 
and for the purposes set forth in the articles 
of incorporation of the plaintiff. Third. The 
defendant is a corporation organized under 
the laws of this state for the fol1owing pur
poses, among others: The building and 
maintaining of canals, ditches. and aque. 
ducts, and reservoirs for the storage and con
veyance of water. and the selling of such 
water to consumers for irrigation, ag-ricul
tural, power. and other useful purposes. 
Fourth. The plaintiff is the owner of the 
tract of land proposed to be crossed by the 
proposed canal of the defendant. and which 
lie!:! under the plaintiff's ditch, and which is 
proposed to be crossed by defendant's ditch 
for a distance of 41 miles. Fifth. All of the 
land of the plaintiff across which the defend
ant proposes to construct its canal for a dis
tance of 4+ miles can be irrigated from and 
by plaintiff's canal, and it is not proposed 
by the defendant to water or irrigate any of 
plaintiff's said land within said 4,. miles. 
Sixth. That the defendant corporation is t.he 
owner of no land to be watered b'l its pro
posed ditch, but that the object 0 said cor
poration is for the purpose of constructing 
and operating a 'canal or ditch for irrigation 
purposes for the lands lying eontif!UOUs under' 
said ditch for other parties to hire~ Seventh. 
That, at the points where it is aIleeed that 
the defendant's ditch crosses the lands of the 
plaintiff, it is necessary for the defendant to 
run said ditch across said lands in order to 
get water out of th~ North Platte river, with 
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• necessary fall in accordance with the-surveyed I tions of the right of way for irrigating 
route of its ditch; that. in the territory ditches in the exercise of the power of 
covered by the ditch of tbe plaintiff. it is not {:minent domain is foreign to the title of the 
the ubject Dor the purpose of the defend- act mentioned, and accordingly violative of 
ant's ditch to irrigate said land. but lands section 11, article 3, of the Constitution, 
lving below and beyond the territory of the viz.: "No bill shall contain more than one 
plaintiff's ditch. Eighth. There are about subject, and the same shall be clearly ex~ 
40,000 acres of IlDld between the North and pressed in the title." The object of the fore
South Platte rivers. and in this territory the 2'oing provision bas been declared,not to pro
evidence shows that the North Platte Ditch hibit comprehensive titles, but to prevent: 
Cnmpany has a ditch about.20 miles longrun· surreptitious legislation, by adyising rep
ning through the middle portion of the pen· resentatives of the nature and purpoSP. of the 
insula foemed by the two rivers. The measures they are called upon to support or 
plaintiff's ditch is also constructed in this oppose. Ea'llIas City &: O. R. Co. v. Prey, SO 
peninsula, and is in length about 10 miles. Neb. 790; .ReWliite, 33 Neb. 813; Trumble v. 
Tll€ Cody &:; Dillon ditch is also in this pen- Trumble, 37 Neb. 340; &uth 0maluJ v. T~
insula, and is about 6 miles in length. A payers' League, 42 Neb. 671. It is said in 
great amount of evidence has been taken to W/dte's Case, supra, that the legislature has 
show the capacity of these several ditches for the right to choose the title to any act passed 
waterinO' the land in the peninsula, includ· by it; and, although that chosen may not be 
ing the 'land proposed to be waterp,d by the the most appropriate, the act will not be held 
defendant's ditch. The location of these sev· void unless clearly in conflict with the con
~ral ditches in the peninsula, their dimen- stitution. -When tested by that rule, we 
sions, and their capacity appear from the evi- cannot doubt that the provision assailed ia 
dence and the maps introduced in evidence; germane to the title of the act, and within 
but the court does not find nor pass upon the the evident purpose thereof, viz., the utiliz
evidence relating to the question as to ing of the public waters in the further de
whether or not this water could be supp::oied velopment of the agricultural resources of the 
by the defendant's constructin.ll their ditch state. The word "irrigation, n as employed 
up and to the plaintiff's ditch, 'and reeehing in the title of the act under consideration. is 
water therefrom, for the reason that there is apparently used in its popular sense, and 
no provision in the act contemnlating that it denotes the application of water to land for 
should be obligatory upon the defendant to so the production of crops. Platte Water Co. v. 
do. Ninth. The court further finds that the Northern Colorado Irri.r:ation 00. 12 Colo. 025. 
defenL.aut's proposed ditch will cross the The use of water for the purpose of irrigation 
lands oC the plaintiff through which plain- Clearly implies the means of conducting it to 
tiff's ditch has already been built. which the land to which it is applied; and any plan 
lands are also irrigated from plaintiff's ditch. such as contemplated by the Act of 1889, 
Tenth. The court further finds that the plain- which omits proviSion for the enforced access 
tiff has not given its written consent to cross by the public to the source of supply, is nec
the lands owned by it proposed to be crossed essarily partial and ineffective. 
by the defendant with its said proposed canal, 2. The act, in so far as it makes pro
and objects to its appropriation of its Jands vision for the acquiring of the right of way 
for the purpose of constructing the defend· for irrigating canals by condemnation, is 
ant's said ditch over the same. also vigorously assailed on the ground that 

"Conclusions of law: First. That section it contemplates the taking of property for 
2034, Consol. Stat. (Irrigation Law of 1889, private use only, and is therefore in conflict 
~ ?, art. 1), is not appJicable to the facts in with section 21 of the BiB of Rights, viz. : 
thIS case. for the reason that the defendant's "The property of no one shall be takeQ or 
contemplated ditch is not being constructed damaged for pllblic use without just com· 
for the purpose of irrigating the lands crossed pensation therefor. n This provision has been 
by the plaintiff's ditch. nor the lands lying held -to prohibit, by implication, the taking 
under the plaintiff's ditch, but for the pur- of private pronerty for private use, of any 
pose of irrigating lands beyond and below character whatever, without the consent of 
the plaintiff's ditch. Second. That the de· the owner. Jenal v. Green I8land Draining 
fendant is entitled to cross the lands of the 00. 12 Neb. 163; Welton v. Dickson, 38 Neb. 
plaintiff for the purpose of constructing its ';67. 22 I •. R. A. 496. In the last-mentioned 
said ditch on complying with the necessary case it was held. following Coster v. TiiU 
requirements of law for said purpose. n Water 00., 18 N. J. Eq. 54, that the want of 

It will be observed from the foregoing power in the legislature to transfer to one 
-statement and opinion that the defendant's person the property of another does not neces
claim to a right of way for its canal through sarily depend upon constitutional restric
the plaintiff's land is founded· upon the pro· tions, but upon the fact that such authority 
viaion.s of the Act of March 27, 1889, known is in no sense an incident to the powers con-
83 the "Rayner Irrigating Law. n entitled ferred upon the lawmaking branch of the 
"An act to provide for water rights and government. 1Vearethus, for the tirsttime, 
irrigation, and to regulate the right to the confronted with the question whether the use 
use of water for agriCUltural anti manufactur- contemplated by the statute is a public one. 
in2' purposes, and to repeal sections 158 and in a constitutional sense, or whethp-r it is a 
159 of chapter 16, Compiled Statutes of 1889, mere private use, and accordingly within the 
entiUed Corp(J1'aUon8. n prohibition mentioned. In this connection it 

The first contention"on this appeal ia that should be observed that to the legislature, 
the peovision for the acquiring by corpora. and not to the courts, has been committed the 
20 L. R. A.. 
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power t<! determine whe~ the exigencies of r unqerthe provisions of the district irrigation. 
the publIc demand thetakmg of property for law of that'state contemplate the takiD~ of 
public uses, the limit of judicial interference property for mere pri vate purposes. and are 
being the duty to declare void acts clearly accordingly within tbe prohibition of the 
violative of the fundamental law of the state. United States Constitution. It is unncces· 
There is no arbitrary standard by which to sary, however, at this time, to examine the 
determine whether the purpose to which reasoning upon which that case rests, since 
property is appropriated possesses the cle- it is therein declared inapplicable to the or
ments of public utility. It has been said by dinary use of water for irrigating purposes 
an eminent jurist that" the use required need in the arid regions of California, and Ulere. 
not be the use or benefit of the whole public fore in harmony with Luzv. Har![Jin and Jater 
or state, or any large portion of it. It may cases, in whiCh the same doctrine is asserted 
be for the inhabitants of 8 small or restricted by that court. The varying conditions of so
locality, but the use and benefit must be in ciety are constant1y presenting new subjects 
common, and not to particular individuals of ... public utility." which is but another 
or estates." See Chaneellor Zabriskie in Coster name for .. public necessity;" hence the 
v. Tide Water Co. supra. Again, it has been force of ('''hanplllorVroom'sremark inSmdiler 
said that "the use is public when it promotes v. Trenton Delawa·re Palls 00 .• 1 N. J. Eq. 
the interests of a considerable portion of the 694, 23 Am. Dec. 756, that what shal1 be 
community, although it may not benefit the deemed a public use depends- somewhat on the 

- community at large." Kinney, Irrigatiou, situation and wants of the {."Ominunity for the 
94. See also Black's Porn. Water Hights, time bein2". Nor were the conditions sur
~ 174; Lu:J:, v. Ha.qgin. 69 Cal. 304; Lind3flY! rounding the people of the Pacific states when 
Irrigation Co. v. Mellrtens, 97 Cal. 676; Owry I the foundation was lairl for the body of their 
v Good'win (Ariz.) 26 Pac. Rep. 376: Umatilla laws upon the subject materially different 
lrngation Uo. v. Barnllari, 22 Or. 389; Foster from those which to-day confront the western 
v. Park Comrs. 13iJ :lIass_ 321; Hnflar v. half of our own state. We bebold what was 
Reclamation. Dist. No. 108, 111 U_ S. 701. 28 bu,", yesterday the public domain occupied to 
L. ed. 569: lVurtsv. Hoagland, 114 U. S. 606, the western limit of the "lhin Belt," so 
29 L. ed. 229; Pocantico Water Works Co. v. called, and settlers eag~rly seeking for homes 
Bird. 130 N. Y. 249. In the last-mentioned" in the semiarid region beyond. 'Ve behold 
case we observe the following pertinent Ian· thousands of acres of fertile land in the val
guage: "The term 'public use,' as used in leys of the Platte, the Loups. the Elkhorn, 
connection with tberight of eminentiiomain, and the RepUblican rivers practically worth
is not easily defined. . • _ It is doubt· le~s undt'r ex1sting eonditions for the purpose 
less true that in order to make the use pub. of agriculture. but which by application of 
lie. a duty must devol ve upon the persons or the waters of those strcams may be made most 
corporation holding the property to furnish productive. thus not only supporting the 
the public with the use intended. The term I rapidly increasing population of that region, 
implies 'the use of many' or 'by th-: public,' but adding largely to the wealth and rna
but it may be limited to the inhabitants of a terial prosperity of the state. That an under
small or restricted locality, but the use must taking so important can be successfuJJy 
be common and not for a particular indi·! prosecuted alone through the agency of the 
vidual." It hilS been said that if. by any rea-l state none can doubt. The reclamation of Ii 
sonnble construction. a designated use may region so vast, equal in extent to more than 
be held to be public in a constitutional sense, I one state of the Union, is surely a legiti mate 
the will of the legislature should prevail function of government; and the exercise of 
Over any mere doubt of the court (Bankhead the reserved power of the state in the promo
v. BrffWn, 25 Iowa, 540; Be Made"ra Irrigation: tion ot an enterprise so beneficial is not even 
IJist. Bond." 92 Cal. 309, 14 L. R.. A. 755;! in the technical sense violative of the re
(JQater v. Tide Water Co. lupra) , which, how-, strictive features of the constitution. 
ever, is but the application of a fundamental 3. It is next Rrgued that authority to ap
principle of our system, viz., the independ- propriate land for right of way purposes i9 
ence of each department of the govcrnment by the Law of 1889 conferred upon property 
within its own domain. It should be remem· owners only, and, it being admitted that thIEf 
bered, too, that the essential features of the defendant (',ompany is not the owner of any 
Rayner irrigating law appear in the legisla- of the hnds lying under its ditch, it is nol 
tion of the several Pacific states. notably of I within the provisions of the act. 
California. whose constitutional provisions The purpose of sections 1-4 of article 2, to 
on the subject do not differ substantiaUy from which we are referred in support of that con
ours, and where it had long previous to its tention, was apparently to confer upon india 
adoption by us received a detinite construc- viduals and corporations the right of way in 
tion adverse to the contention of the plain. certain cases through the premises of adjoin
tit! herein. See Luz v. Haqgin, npra. The ing proprietors. It is, however. unnecessary 
legislature must therefore have inteuded to to examine the provisions mentioned. since 
adopt, not the statute alone. but the construc- the plaintiff's argument is based upon an ap
tion nlaced upon it in the state of California. parent misconception of the defendant's 
Such· is the wen-established rule. Bohanan claim, which is under the provisions of sec
v. State, 18 Neb. 57, 53 Am. Rep. 791. But tions 8 and 9 of article 2, viz. : 
any examination of this subject is necessarily "Sec. 8. If any corporation orjt3.nized 
incomplete which omits mention of the rece"nt under the laws of this state for the purpose
case of Bradley v. Fallbrook Irrigation Di8t-. of constructing and operating canals for ir-
68 Fed. Rep. 948, holding t!lat assessments rigating or water- power purposes, or bothr 
29 L.R. A.. 
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may aequire a right of way over or upon any 
land for the necessary construction of such 
canal, including dams, reservoirs, and all 
necessary adjuncts to said canals in the same 
manner as provided for persons and compan
ies in this act, and such persons, canal Coom
panies, and corporations shall have the same 
power to occupy state lands with their said 
canals as is given to railroad corporations by 
section 105, chapter 16, of the Compiled Stat
utes of 1887, and such corporations shal1 also 
have power to borrow money and to mortgage 
all their property and franchises in the same 
manner and for the same purposes as railroad 
companies. 

"Sec. 9. Canals constructed for irrigating 
.or water-power purposes, or both, are hercby 
declared to be works of internal improve
ment, and all laws applicable to works of 
Internal improvement are hereby declared to 
be applicable to such canals." 

The first word of section 8, as it appears 
above, is evidently an interpolation, having 
no relation to the body of the section, with
.out sensible meaning. and should accord
Ingly be disregarded in giving effect to the 
provisioos of the act. StoM v. Yeml, L. R. 
1 C. P. Div. 701; United State~ v. Stern, 5 
Blatchf. 512, Fed. Cas. No. 16,389; State v. 
Buuley. 5 ~Io. 91; Stat. v. ACUff. 6 ~Io. 55. 
A careful reading of the two sections last 
named, with the word "if" eliminated from 
section 8, leaves no room to doubt that the 
defendant company is within the terms of the 
act, and that the plaintiff's claim to the con
trary is without merit. 
~ 4. It is by the plaintiff further argued that 
it is within the exception contained in sec
tion 3, a.rticle I, as follows: "No tract of 
land shall be crossed by more than one di tcb, 
canal, or lateral without t.he written consent 
and agreement of the owner thereof. if ,the 
first ditch, canal. or lateral can be made to 
answer the purpose for which the second is 
desired or intended." The evidence relating 
to this branch of the case is quite voluminous, 
althou~h the district court. as appears from 
its findings and conclusions of law. held the 
foregoing exception not applicable to the 
facts. without determining the question of 
the capacity of the ditches already construct
ed. On behalf of the defendant it is con
.tended, in effect, that the exception of the 
statute applies to owners and proprietors 
.other than irrigating companies, which cor
porations, it is argued, are not in terms or 
by implication included therein. The case 
of San Luis Land, C. &;L Co. v. Kenilu:orth 
,Oanal Co., 8 Colo. App. 244, it is conceded. 
tends to sustain that contention. ReCerring 

_ to the Colorado statute, which provides that 
no tract or parcel of' imIJroved or occupied 
land shall be burdened with two or more 
ditches, etc., it is. said in the case cited: 
M'Ve are wholly una.ble to understand how 
it can be urged that the defendant company 
.has any right under the provisions of these 
sections. They clearly and in unmistakable 
language apply to the right of the owner of 
the lands to assert that his property shall not. 
be burdened with more than one irrigating 
ditch, Drovidel1 that <\p.e ditch be of sufficient 
.capacity to carry water for the purposes con-
29 L. R. A. . 

templated by the act." We are. however. 
unable to accept that case as an authoritati va 
interpretation of our statute. The term" no 
tract of land. " as employed, without qualifi
cations, must be held to include the property 
of corporations as well as natural persons; 
and such would have been the construction 
had the statute read" the land of no person 
shall be crossed." t:tc. Walea v. Jlu8caUne. 
4 Iowa. 304. Ricker v. American Loan &; T. 
Co. 140 :\Iass. 346; Noma v. State, 25 Ohio 
St. 217, 18 Am. Rep. 291. But we reach the 
same conclusion as the dist.rict court,-pre
sumably hy the same course of reasoning,
by which the sections are transposed; section 
8 of article 2 heing regarded as the enacting 
clause, and section 3 of article 1 as a proviso 
exempting the exceptional cases therein con
templated from the operation of the act. Ac
cording to settled rules of construction, a 
proviso which would operate to limit the ap
plication of an enacting clause general in its 
terms will be strictly construed, and includes 
no case not within the letter of the exception . 
Endlich, Interpretation of Statutes. It!6; 
United States v. Dick&m, 40 U. S. 15 Pet. 
165. 10 L. ed. 698; P.oherl. v. Yarboro, 41 
Tex. 450; Epps v. Epp •• 17 III. App .. 196. 
Referring again to the proviso involved, we 
are first impressed with the fact that the pri
mary object thereof is the protection of land 
owners, rather than the proprietors of irri
gating ditches. True, both characters may. 
as in this instance, be united in one person 
or corporation, hut snch cases are exceptions. 
and apparently not within the contemplation 
of the legislature. It is, in the second place. 
noticeable that the act is silent respecting the 
terms and conditions upon which one irrigat
iug company may make use of the canal or 
ditch of a.nother; nor is the proprietor of such 
a ditch in terms required to supply water 
upon any terms to a rival corporation. It 
was at the consultation suggested that it is 
within the power of a court of equity to pre
scribe the conditions upon which one irri. 
gating company mllY connect with the ditch 
of another; but that assertion rests, to say the 
least, upon doubtful grounds. Conceding 
irrigating companies, as quasi public cor· 
porations. to be subject to the strict obliga. 
tions of common carriers, it does not follow 
that they may by the courts be compelled to 
enter into particular agreements, or assume 
particular relations, however just and equita
ble, towards each other. That subject has 
recentiy en.!!'aged the attention of the Supreme 
Court of the United States, by which the 
power to prescribe terms for the interchange 
of business by connecting carriers is declared 
to he legi81ative rather than judicial in char
a~ter, notwithstanding the provisions of the 
interstate commerce act. AtchiS(JJl, T. & S. 
F. R. Co. v. Denu7 &: N. O. R. Co. 110 U. 
S. 667. 28 L. ed. 291; PuUman', Palace (Jar 
00. v. Missouri Pac. R. Co. 115 U. S. 587 • 
29 L. ed. 499; Expr'" Case •• 117 U. B. 1. 29 
L. ed. 791; Little Rock &- M .. R. Co. v. St. 
Loui •• L M. &, S. R. Cu. 41 Fed. Rep. 559. 
2 Inters. Com. Rep. 763. See also Beach, 
Pri If. Corp. 839; Ke1ltmKy &': L Bridge Co, 
v. Lnd.mlle &: :N. R. Co. 37 Fed. Rep. 567, 
2 L. R A.. 289, 2 Inters. Com. Rep. 351; 
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Shelu.1Jtille R. Uo. v. Louisville, O. &:- L. R'lfirst ditch may be so enlarged or el:tended as 
Co. 82 Ky. 541. to answer the purpose for which the second 

The precise limits within which courts of I is designed, but whether it may as COD
equity will interfere in such cases in order structed be made to supply the lands within 
to regulate or enforce the reciprocal obliga- reach of both. That the purpose of the de
tions of corporations_ is a question foreign to I feodant is to water lands which cannot be ae
the present controversy. althoilgh the author- commodated by the plaintiff, but which. in 
ities cited serve to illustrate the difficulties the language of the district court, "'lie below 
attending the interpretation placed upon the and beyond its ditch" as now constructed. is 
statute by counsel for plaintiff. 'Ve are, clearly established by the proofs, and ap
after a careful analysis of the language of parent from an inspection of the foregoing 
the exce,ption. unable to say that it contero- map. Nor can the fact that the plaintiff con
plates t.he connecting of different canals. or cedes the defendant's right to connect with 
that it imposes upon one irri,gating company its ditch, and offers to supply the latter witb 
any duty to supply water for~ use by the pat- water on terms confessedly reasonable. be re· 
rons of another. What the statute implies garded as material. since. as we bave seen. 
is that no tract of land shall. without the i the law imposes upon the plaintiff no such 
COURent of the owner. be burdened with two I duty. It follows without further elaboration 
or more ditches for the watering of the same r that the decree of the Difstrict Cqurt is right, 
territory. The question is not whether the 1 and must be ajJiJ'med. 

:MICHIGAN SUPREME COURT. 

Rudolph ~IUNZLR et al. 
". 

Henry STERN, Plff. in Err. 

(a._a ___ Micb. __ a. __ .) 

1. Fraud in the purchase of' goods is 
waived by the seller's entering intu a compI"O"' 
mise agreement with the psrehaser by which the 
latter returns a portion of the goods anu agrees 
to pay for the balance on terms satisfactory to 
tbe St'ller. 

2. Sellers o~ goods to ODe who pur. 
chased with intent to defraud, who have 
been induced to leave a portion in possession of 
tbe huyer under a compromise- agreement eu_ 

. tered into by the latter with the intent to de· 
fraud, may rescind the agreement and retake 
the goods. 

3. A tender back of' what he obtained 
by the compromise is not necessary 
to justify its rescission, where oue from whom 
goods were fraudulently purchased regained a 
portion of them under a compromise agreement 
which left the remainder in the buyer's ~ 
sion. but which was entered into by the buyer 

. with iutent to defraud the seller of the property. 
4. Evidence of' a conversation whicb oc-

curre-d indefendant'sabsence is not rendered ad
missible againSt him by the fact that it would 
tend to contradict statements made by de
fendant's counsel in his opening statement to tbe 
jury. 

(MaT "', 18$.) 

ERROR to the Circuit Court for Kalamazoo 
County ·to review a judgment in favor of 

plaintiffs in an action brou~bt to recover pos
session of certain cloaks which Wf're alleged to 
have been procured from plaintiffs by fraud~ 
lleur,ed. 

Statement by Gra.nt. J.: 
A :firm by the name of Livingston & Block 

was engaged in the dry goods and retail cloak 
bUBiness in the city of Kalamazoo. In the 

NOTIL-In connection with the above case, see 
Sisson v~ Hill (R. L) %1 L. R. A. n. and not& 
29 L. R. A. 

summer of 1893 plaintiffs sold to this firm 
cloaks of the value of $2,728.50 shipping the 
same in July or August. About August 29 
the plaintiffs learned that Livingston & 
Block had purchased a much larger amount 
of goods than formerly. and that tbey had 
been shipping goods away., Munzer there
upon went to Kalamazoo, interviewed Liv. 
ingston & Block, at first tried to obtain pay. 
ment. althoulrh the purchase price was not 
due until Janufl.:ry following, by informing 
Livingston & Block that they were in need 
of money and offering a large discount for 
cash payment. and failing in this charged 
them with shipping away goods, and de
manded a return of at least a part of the 
good~ which plaintiff had sold to them. Liv
ingston & Block admitted to ~Munzer that 
they had Shipped away goods, but nOfle pur
chased of the plaintiffs, and there is no evi· 
dence that at that time they had done so. 
Livingston & Block refused to surrender any 
of the goods. and Munzer returned to Chi
C8.g'fI, leaVing the matter in cbarge of plain
tiff's attorneys, Osborn and ~Iills. .Mr. Mills 
shortly thereafter interviewed Livingston & 
Block. and testified that he informed them of 
plaintiff's claim. that they had purchased 
more goods than usual and had shipped goods 
away. and that 1I1r. Block denied haVing 
shipped away any goods. At tbe second in
terview lIr. :Mins informed Livingston & 
Block that he was instructed to replevin the 
goods,and should do so at once unless a com~ 
promise W1l.S effected, :whereupon a proposi
tion was made which was submitted to 
plaintiffs by their attorneys. assented to by 
them, and, on September 2, 1893, incor· 
pOffl.ted into the following contract: 

~ Whereas. R. :Munzer & Company. of 
Chicago, III inois. has heretofore sold and 
shipped to Livingston & Block, of Kalama
zoo, Michigan, two bills of cloaks, one 
amounting to $71 and one to $2,657.50, said 
bills being dated December 1, 1893, due in 
thirty days with 7 per cent discount if paid 
in ten days and. six per cent discount if paid 
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in thirty days; and whereas a. misunderstand- .Messrs. Osborn, Mills & Ma.ster, for de-
fog bas arisen between the parties in regard fendants in error: ' 
to said bills of cloaks; and whereas, it is The plaintiffs were not required to tender 
desired byal1 parties to settle said differences blJ.ck to the defendant or Livingston & Block 
amicably: Now, therefore, it is bereby the g-oods they had received from Livin'-'st(lll 
agreed between the parties that said Liv- & Block before commencingtbis suit. 0 

ingston & Block shan return to said R. 13terens v. Austin._ I" Met. 557; PeaTM v. 
Munzer & Co. $1,600 worth of. said cloalis. Pettis, 47 Barb. 276; Frost v. LoI1JTY. 15 Ohio, 
and that the same shall be received by R. 200. 
Munzer & Co. in payment of said biBs to Impossib1e and unreasonab1e things which 
that amonnt, and tbat said Livingston & do not teDd to the accomplishment of equity 
Block shall keep the balance of said cloaks in the particular transaction are not required 
and shall pay for the same upon the terms of and when it appears that the value of tb~ 
the original sale; that is to say, they sha1l goods replevined dO€s not exceed the goods to 
pay for the same on Jfmuary 1. 1894, and by which the plaintiffs are entitled. no tender back 
so doing said Livingston & Block have 3 before suit is essential. 
discount of 6 percent, and if said Livingston Sloane v. Sldffer. 156 Pa. 59; Sclwjield v .. 
& Block so desire they may pay for said Slliffer. ld. 65. 
cloaks on December 10, 1893, less a discount In cases in which the judgment sought will 
of 7 per cent. The cloaks that are to be re· substantially restore the party to the situation 
shipped to R. :Munzer & Co. are to be he was in when the agreement was made, no 
shipped this day, and in consideration of the tender back before suit is required. 
foregoing said R. Munzer ~ Co. are not to Springfield Fire &; Marine Ins. Co. v. Hull, 51 
bother said Livingston & Block in the pos- Ohio St. 270. 25 L. R. A. 37; 1 Bigelow. Fr~ 
session of the cloaks retained by them, or to 426; Smith v. Salomon. 7 Daly, 216; Pea'r8e v. 
bring suit for the recovery thereof, until the Pettis, supra. 
bill for the same becomes due, as herein Exceptional circumstances excuse a tender 

...agreed. It back upon rescission. 
Livingston & Block reshipped the goods I Smith v. Hotyo.ke, 112 :Mass. 517; Olough v. 

according to this contract. 'On September London & ~..,.. W. R. Co. L. R. 7 Exch. 26; 
18, Livingston & Block executed a cha.ttel Smitkv. &lomrm,8Vpra/ 310ntg()mery v~Pick
mortgage on the entire stock to the defendant erz·ng. 116 .Mass. 227. 
Stern as trustee. to secure certain alleged , 
creditors:, most of whom were relatives of Grant. J .• delivered the opinion of the 
either _Livingston or Block. Between that court: 
date and thp. close of the month fifteen reo 1. The defendant requested the court to 
~pJevin suits were brought against Stern by direct a verdict for the defendant, for the 
the creditors of Livingston & Block to recover reason that under the evidence the plaintiffs 
goods claimed to have been purchased fraud· were fully advised of the circumstances and 
uJently. Plaintiffs also brought this suit conditions surrounding the case. and entered 
of replevin ano recovered $849 worth of their into the compromise agreement with full 
goods out of $1,128.50. Verdict and judg. knowledge of the facts. Thecollrtinstructed 
ment were for the plaintiffs. the jury that the plaintiffs by this ngreempnt 

waived every right to bring suit in replevin 
Messr8. Howard & Boos and Boude- because of any claim on their part that the 

man & Adams, for plaintIff in error: goods were fraudulently purchased, and that 
When no questions are asked. DO false pre· they could not repUdiate the agreement un· 

tenses~ -no_ artifice resorted to, silence is Dot [less they had shown that the pJaintiffs or 
fraud. I their agents were misled into making such 

CoblleY. Replevin. §t 268; Noru:V:eh UnVm F. agreement by reason of some fraud practiced 
In8. Soc. v. Girton, ·124 Ind. 217; StrobNd,.q8 by Livingst-on & Block; and that they must 
LitllOgraphing Co. v. Randall, 78 :rtIich. 195; show that some active fraud was perpetrated 
Xi'ng v. W";llz"ams, 71 Iowa. 74; Jlorgan v. to induce them to enter into said agreement. 
Joy, 121 Mo. 677; Ham v. Bamilton. 29 Ga. We think the instruction was correct. If 
40; &u:lev. Holdn·dge. 17 Ind. 236; Adamsv. the jury believed the evidence on the part 
&ge, 28 N. Y. 103; Home Ins. Co. of ~""ew York of the plaintiffs, which of cl)urse they did. 
v. Howard. 111 Ind. 544: Cates v. Bales, 7S ' they were justified in reaching the conclusion 
Ind. 285. that this compromise agreement was not en· 

A party cannot affirm and avoid a contract tered into in good faith by Livingston & 
at the same time. If it is void for fraud. then Block; that they were then hopelessly in· 

. it must be wholly void. and before plaintiffs sol vent; that they had purchased at a time 
can take the position that it is void they must when business was rlepressed, nearly five 
deliver or tender back what· they have re- times the usual amount of their purchases; 
ceived under it and place the other parties in that they did this without intending to pay 
the same position as they were before. for them; thut they themselves, without the 

T01J:n v. lValdQ, 62 Vt. 118; Harl v. Gould. knowledge of their clerks, secretly packed 
62 Mich. 268; Crippen v. Hope, 381Iich~ 344; and shipped a large amount of goods - to 
Panglx;m v. Continental Ins. Co. 67l\1ich. 683; fictitious consignees, and that they sold goodiJ 
Borne IllS. Co. of .J..'v"ew York v. HO'/J!wrd. and at coat less a discount of from 10 to 18 per 
Catl'8 v. Bale8, svpra/ Men"lIZ v. Wilson, 66 cent, and that some were shipped in the orig· 
:Mich. 243; Wilbur v. Flood. 16 ]ofich. 40. 93 inal packages. There was other evidence upoD 
Am. Dec. 203; DunkSIV. Fuller. 32 Mich. 242; this point which it is unnecessary to state. 
Wylie v. Gamble. 9S l-fich.. 564. These things were done within a lew days 
29L.RA. 
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after the receipt of the goods. Plaintiffs had :Mills was permitted to testify to & conversa
the right to assume that this agreement was tion between himself, ?tIro }Iunzer, and one 
made with a view to the continuance of their Einstein. who represented a New York :firm 
business, whereas the evidence on plaintiff's who had sold goods to Livingston & Block. 
part tends strongly to show that they had no I Livingston & Block were not present. and. 
such intention. There was evidence to sustain among other things, Mr . .lliUs testified to a 
the finding. not only that they purchased statement made by Einstein of a conversation 
these goods and others with intent to defraud, he had with a gentleman, whose name was 
but also that they entered into this agreement not given, upon a street-car in N~W' York, 
with intent to retain the goods mentioned that he had sold Livin~ston & Block 8 large 
therein for the like purpose. In such case bill of goodS, and that Mr. Einstein further 
the plaintiffs were justified in rescinding the said that he ascertained that they had pur
contract and re·taking the goods. chased several thousand dol1ars more than 

2. It was not necessary for the plaintiffs they had gotten of him. It is attempted to 
to offer to return the goods obtained by the support ita admission upon the opening state
agreement before bringing replevin for the ment to the jury of counsel for defendant t11at 
remainder. Such action would be an idle I they would show that lIr. llunzer was t11e 
ceremony not reqnired by the law. Neither sole cause ot- all the difficulty in which 
docs the law require & party to tender back Livingston & Block were involved, and that 
or surrender that to which he is entitled. he had written to v~rious creditors for the 
Defendants had paid nothing. Their pur- express purpose of breaking up their busi
cbase was fraudulent. Both the original ness. It was furthermore insisted that this 
purchase and the compromise agreement were conversation was substantially told to Li v
tainted with fraud. By retaking the re- ingston & Block by :Mr. Mills. The admis· 
mainder of the goods the plaintiffs placed sion of the testimony fmDnot be justified 
themselves in the l situation in which they I nnder any rule of evidence. The opening 
were before the perpetration of the fraud, statement of counsel did not make it com
and this was their clear legal right. pet-ent. It was hearsay. Testimony is not 

The general rule requiring the surrender, admissible to rebut a statement made by 
or offer to surrender, what has -been recei ved'il counsel which there is no evidence to sustain .. 
upon the rescission of a contract voidable We do not find that the most damaging state
for fraud, is not one of uni versal application. I ments in this conversation were repeated to 
and bas manyexceptioW!. It does Dot re~ Livingston & Block by 1rIr. Mills. The 
quire unreasonable or impossible things to I record states that the defendant introduced 
be done. Sloane v. SMjJer. 156 Pa. 59-65; evidence tending to controvert tha.t given. by 
Springfield Fi·re &: Marine Im. Co. v. Hull, the plaintiffs. We do not, therefore, feel at 
51 Ohio St. 270, 25 L. R A. 37; Peal'Be v. liherty to hold that this \Vas error without 
Pettis, 47 Barb. 276; Smith v. Salomon. 7! prejudice. 
Daly. 216; Montgomer1J v. PicJ:ering, 116 For tllis reason judgment mUlit be re~er&ed. 
:Muss. 227. and a new trial ordered. 

The rule has no application to the present 
case. 

3. The only remaining question arises 
upon the admissibility of evidence. Mr. 

Hooker. J .• did not sit. 
The other Justices concurred. 

SOUTH DAKOTA SUPREME COURT. 

Town of DELL RAPIDS, Appl •• 
v. 

Margaret IRVING. P.ap~ 

(._ ••••. 8. Dak. ..... _.l 

·1. The provisions -or seetiOD 1302. 
Comp. Laws. imposing" upon township super
visors the dutyof ruoseSE'ing the damages sustained 
by the owner of .land by reason of the laying out,. 
altering, or discontinuing of anyroad.-the right 
to an appeal and a jury trial being given to the 
partY who feels agmeved by any such determtn
ation or award of damages made by such super
visors (Com"[l. Laws, § 1324).-are not in cnntlict 
with the provisions o! sectiOn 13. article 6, of the 
state Constitution, which :reads as follows: "Pri-

·Headnotes by CoRSON. P. J. 

Non:. In connection with the above case on the 
question as to tbe nature o! a town as a muniCipal 
corporation, see also Floyd v. Perrin (S. C.) 2 1.. R • 
.A. 242. and Brownell v. Greenwich (N. Y.) j L. R. ........ 
!!9 L. II. A. 

vate property shall not be taken for public n~ 
or damaged, witbout just compensation as deter
mined by a jury~ which shall be paid as: soon as it 
can be ascertained and be!orep088eS-sioni!!taken." 

2. The purpose of' the prOvisions of the 
constitution evidently is to secure to a party 
wbose property is taken or damaged fOr public 
use the right to II. jury trial upon the questiou 
of damages. and that right is secured by giving 
to the party whose land is 80 taken or damaged 
the right to an appeal to a court in which such a 
jury trial may be had. 

3. The term •• municipal corporatioD."' 
8.9 used in pcbapter 9-i. Laws 189:r.. does not inel ude 
to wDships organized. under the laws of this state. 

4. The term ··other corporations"' does 
not inclllde townships organized under the laws 
of this state. 

5. Chapter 94. Laws 1891. was de
&igned 1:0 aft'eet: oM mu.a.iclpal"' and ""'Other 
corporations" referred to in section 18.article 11. 
of the Constitution only, and l:w.s no application 
to quaS oorporatioQ.S orgauized und~ thela," 
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of this state for p~1itiCala';d ~l"ernmentar p~r. in that the statute has-been repealed by chap-
poses. ter 94 of the Laws of South Dakota fit! 1891." 

lAuguErt; S. 1895.) The motion was granted. and the eonrt di-
rected a verdict for the defendant. 

APPEAL by plaintiff from a ,judgment of Two questions are presented by the record 
the Circuit Court for Minnehaha County for our determination: First. Are the pro

allowing damages to defendant in a proceed- visions of the compiled laws relating to the 
iog to layout a road over her property. Re- assessment of damages in proceedin.e:s fur Jay-
f}ersed. iog out town roads in conflict with section 

The facts are stated in the opinion. 13, article 6, of the state Constitution? 
Mf881'S. Henry Robertson nnd Palmer, Second. Are the provisions,relatingto the as-

Preston & Rogde. for appellant: sessment of damages contained in tile com-
If the provisions of chapter 112, Laws of piled laws repealed by the provisions of chap-

1883. were repealed by chapter 94 of Laws of ter 94, Laws 1891 t 
1891, then the circuit court was without juris· Section 13, article 6, of the Constitution 
diction, and could only dismiss the appeal. but reads as follows: "Private property shaH 
could not render a judgment. not be taken for public use, or damaged, 

The provisions of chapler 94, Laws of 1~91, without just compensation as determined by 
were not intended to,anddonot,applytoactloDs a jury, which shall be paid as soon as it can' 
of townsbip boards. Nor is any provision of be ascertained ann before possession is ta1;.en. 
the constitution in the way of township super-I No benefit which may accrue to the owner as 
visors proceeding under chapter 112, Laws of the result of an improvement made by any 
1f.83. private corporation shall be considered in 

The judgment is against law. fixing the compensation for property taken or 
Civil townships (quasi corporations only) are damaged. The fee of land taken for railroad 

not embraced within any of the classes enu~ tracks 01' other highways shal1 remain in 
merated in section 1 of the Laws of 1891. such owners, subject to the use for which it 

JIe88T8. R. W. Hobart and Bailey & istaken." It is contended by the respondent. 
Voorhees. for respondent: . in support of the judgment of the circuit 

The provisions of the territorial statute in court, that by the terms of that section dam-' 
regard to the awardin.g' of damages by boards ages can only be assessed by a jury, and that 
of supervisors is in conflict with tbe provi· the provisions of section 1302. Compo Laws. 
Eions of the constitution. and, even if they had providing for assessing damages, is in COD

been constitutional, they were repealed by the tlict with said section of the constitution. 
enactment of chapter 94, Laws of 1891. But we are of the opInion that there is no 

conflict between the provi8ions of the com· 
~ Corson, P. J., delivered the opinion of piled laws and the provision of the constitll
the court: tion. The object of the constitutional pro-

This is an appeal by the plaintiff from a vision evidently is to secure to p~rties whose 
judgment rendered by the circuit court in property is taken for pnblic use the right to 
favor of the defendant upon an appeal from a jury trial upon the Question of oamages. 
aa order of the board of town snpervisol'S of This we think is securl:d to them by pl'ovid·· 
the town of Den Rapids, Jaying out a high- in!! for an appeal to t·he proper-court in 
way over the la.nd of the defendant. The sp- ! which a jury trial can be had. Compo Laws~ 
peal from the order to the circuit court see~s j § 1324. If the parties agree upon the amou~t 
to have been taken upon the ground that saId i of damages to be awarded, or the party IS 
board refused to -assess any damages in favor [satisfied with the amount awarded by the 
of the defendant, and in her notice of appeal l town supervisors, there would be no neces
Ehe claims $300 damages. r sity for a jury trial. If. however, the parties 

The appellant contends that tbe judgment, cannot agree, or the party is dissatisfied with 
of the circuit court is erroneouS, in that it! the award made by the snpervisors, he can by 
reverses and sets aside the proceedings of the I an appeal secure a trial by a jury upon the 
board of supervisors wIlen, under the theory I question of damages. This right of an ap~ 
of the case adopted by the court, a judgment peal and a jury trial canies into effect 
dismissing the appeal. only, should have the constitutional provision. lIenee we dis
been entered; but as both parties seem to de- cover no conflict between the provisions of 
sire a decision upon the more important ques- the statutes and the constitution. 
tions presented, namely, whether or not the "re cannot agree with counsel for respond
provisions of the compiled laws relating to ent that the damages niust in all cases be ns
the subject of assessing damages in laying sessed by a jury, and that no highway can 
out town roads are in conflict with the state be laid out over the land of a private party 
constitution, or have been repealed br chap-II until the damages 8re tlSSL'Ssed,notwitllstand· 
ter 91, Laws 1891, we expree.a; no orlnion as iog the party may be satisfied with the 
to the form of the judgment. amount awarded by tbe town board of super-

When the case was called for trial in the visors, or be satisfied with the amount that 
circuit court the counsel for the defendant the board may he willing to allow. To so 
objected to the introduction of any evidence. hold would require a very strict constructl0~ 
"for the reason that the statute under which of the constitutional provision, and WOllIn 
the proceedings in this action have been at- not, in our opinion, carry out the evident i!l· 
tempted to be had is in violation of the pro- tention of the framers of that instrument, 
visions of the constitution of the state of WhICh seems to have been to secure to the 
South Dakota, and eipecially in violation of party such right if he desired to avail him
the provisions of the bill of rights, and also self of it. That such was the design of tlle 
29L.RA. 
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constitution is quite evIdent from the subse- specified powers of legislation and regulation 
quent section upon this subject under the with respect to their local and interon.l con'
title of "Corporations." Section 18, article cerns. The power of local government is the 
17, reads as follows: "Municipal and other distinguishing feature of municipal corpora
corporations and individuals invested with tions proper, and is used with us in the stric~ 
the privilege of ta.kin~ private property for and proper sense just mentioned." Dill. 
public use shall make just compensation! ].1un. Corp. § 20. In the American & Eng
for property taken, injured or destroyed. by IliSh Encyc}opredia of Law a municipal cor
the construction or enlargement of their poration proper is thus defined: "A munic!· 
works. highways, or improvements, which pal corporation proper is created mainly for 
compensation shall be paid or secured before the interest, advantage, and convenience ot 
such taking, injury, or destruction. The the locality of its people. The primary idea 
legislature is hereby prohibited from deprh· is an agency to regulate and administer the 
ing any person of an appeal from any pre· internal concerns of the locality in matters 
liminary assessment of damages against any peculiar to the place incorporated and not 
such corporation or individuals made by common to the state or people at large. 
viewers or otherwise, and the amount of such Cities and incorporated villages, either cre. 
damages in all cases of appeal shaB, on the ated by special charter or organized under 
demand of either party, be determined by 8. a general act, are the nrincipal examples ot 
jury as in other civil cases." It will be ob· municipal corporation3 proper." Quasi cor· 
.served that this section clea.rly contemplates porations are thus defined: .. Involuntary 
that damages in the first instance may be as· quasi corporations, such as counties, towns, 
Bessed by .. viewers or otherwise," as the leg· and school districts. are created almost ex
isJature is "prohibited from depriving any elusively with a view to the policy~of the 
person of an appeal. from any preliminary state at Jarge for the purposes of political 
assessment by viewers or otherwise." Acon~ organization and civil administration in 
stitution, like a statute, is to be read as one matters of nnance, of education, of provision 
instrument. and aJI its provisions may be con· for the poor, of military organization, of the 
sidered in ascertaining the intention of its means of travel and transportation, and for 
framers as to any provisions it contains. the general administration of justice. They 

It is further contended by the respondent are not bodics corporate and politic with the 
that, assuming the provisions of the compiled general power of corporations, but are mere 
laws relating to the assessment of damages poIiticd SUbdivisions of the state, having 
are constitutional, the provisions of chapter the powers expressly granted to them, and 
94, Laws 1891, have in effect repealed the such implied powers as are necessary to 
provisions relating to damages, and that all enable them to perform their duties, and no 
proceedings to assess the amount of damages more. They are denominated in the books, 
must be had under the provisions of the lat. and known to the law, as quasi corporations 
ter act. But we are unable to agree with the rather than as corporations proDer. They 
counsel in this contention. The Act of 1891 possess some corporate functions and attri
Eieems to have been intended to carry into ef· butes, but are primarily political subdivi
fect the provision of'section ]8, article 17. sions-agencies in the administration of civil 
heretofore given. The .first section of the Act government-and their corporate functions 
of 1891, chapter 91, reads as foHows: "In are granted to enable them more readily to 
all cases when municipal or other corpora· perform their public duties." 15 Am. & 
tions. or individuals, invested with the priv- Eng. Encyclop. Law. pp. 954, 955. FrOID 
ilege of taking private property for public the numerous cases cited we select the follow
use or damaging the same in making, COD- ing in which the subject is very fully dis
structing, or repairing any work or improve· cussed: HamiitlJn County GomT8. v. J1ignel8. 
ment allowed by law, shall determine to 7 Ohio St. 109; Riddle v. Proprietors of Locks 
exercise such privilege, it shall be the duty &: Cfmals, 71Iass. 169,5 Am. Dec. 35; Fourth 
of such ct>rporation or individual to file a &llOol·Dist. v. lVood, 13 Uass. 193; Bea~h v. 
petition in the circuit conrt of the county in Leahy, 11 Ran. 23; ..J1QUJer v. Leicuter, 9 
which the property to be taken or damaged Mass. 247, 6 Am, Dec. 63; Ea.~tman v. 
is situated, praying that the just compensa· Jferedith, 36 N. H. 284, 72 Am. Dec. 302; 
tion to be made for such property may be BaUey v. La!crence County (S. Dak.) 59 N. 
ascertained by a 'ury." As has before been W. Rep. 219; Beller v. Btremmel, 52Mo. 309; 
stated, this sectIOn of the constitution is State v. iljF.ng'lCell, 54 Mo. 4;)8. 
found in the article entitled" Corporations." 'Ve are of the opinion that the framers 
and, as will be observed. it only applies to of our constitution intended, by the term 
"municipal or other corporations" and In- "municipal corporations." to use it in its 
dividuals invested with the privilege of tak- restricted sense, as applicable only to in· 
ing property for public use. Unless, there· corporated cities, towns. or villages in
fore, towns organized under the laws of this vested with the power of local legislation. 
state are included within the terms "munici· This is quite apparent from other sections 
pal or other corporations, " the Law of 1891 of the constitution. Article 9, entitled 
does not appJy to them. Judge Dillon, in "County snd Township Organizations," re
his work on Municipal Corporations. defines quires the legislature to provide by general 
a municipal corporation as follows: "The law for organizing the counties into town
incorporation by the authority of the govern· shi ps but n:>whcre in that article are town
ment of the inhabitants of a particular place ships designated as municipal corporations. 
or district, and authorizing them. in their Article 10 Is entitled "~Illnicipal Corpora· 
corporate capacity, to exercise'subordinate tions. w-and requires the legislature to pro· 
29 L. R. A. 
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vide by general1aw for the organization and I are 'municipal corporations,' in a strict 
classification of municipal corporations, !l.nd legal sense. is a question which the lamented 
provides that such classes shall not exceed Chief JU8tice Whiton, in ~~01'tqn v. Peck, 3 
four. This article seems to be limited to \Vis. 714. says 'is Dot of easy solution;' but, 
municipal corporations proper. In article in construing the meaning of this designation 
13 it is provided that "neither the state nor in the statute considered in that case, it was 
any county. township. or municipal;ty shall held that 'municipal corporations,' as used 
loan or give its credit." etc. It will be ab- in the constitution of. this state. do not em
served that the term '"township" is here used brace towns. Towns are often called, in 
in connection with the term "municipality," common parlance, and sometimes unguard
thus clearly indicating that, in the minds edly in statutes. 'muniCipal corporations.' 
of the framers of the constitution, "munici- in connection with counties, cities, and viI
pality did not include a township. The lages; but. when 80 called, it is in the sense 
term "town" seems to be sometimes used in of mere corporations or quasi corporations, 
thecoDstitution in asomewhatdifferent sense, or of corporations..sub modo, only. and not in 
but, when so used, clearly indicates that the the sense of municipalities proper. These 
town referred to is aD incorporated town. words, when used in our own statutes, must 
Thus, section 23, article 5. contains the fol· be received in their strict and constitutional 
lowing clause: "The legislature shall have 8€ose. unless it was clearly the intention of 
power to provide for creating such police the legislature, in a given statute, that they 
magistTates for cities and towns as may be should have a more extended signification. 
deemed from time to time necessary, who No such intention seems to be apparent in the 
shall have jurisdiction of all cases arising proviso of section I, chapter 112. Laws 1867, 
under the ordinances of snch cities or towns. n in the use of the words 'counties or munici
The uie of the term" ordinances" clearly in. pal corporations;' and this language should 
dicates a regularly incorporated town, as not be construed to 'embrace towns and 
townships 8S or~anizerl under the laws of school districts, but rather to exclude them." 
this state are not authorized to adopt ordi- Van Antwerp v. Dell Rapids Twp. 3 S. Dak. 
nances. Section 773, Compo Laws, provides 305 j same case on rehearing, 59 N. W. Rep. 
that" whenever any incorpora~ed village or 209. It will also be observed that section 1 of 
town which is laid out into streets is included chapter 94 of the Laws of 1891. while it 
within the limits of ally organized town· follows quite closely the language of the :first 
ship, n etc. n will be noticed that the legis· clause of section 18, article 17, of the Consti
lature here makes a distinction between an tution, has omitted the term "highways." 
incorporated town and an organized town- This omission is significant, and seems to 
ship, clearly indicating that a distinction is indicate an intention on the part of the legis
made by the legislature between an incor· lature to exclude township highway proceed· 
porated town and an organized township. iogs from the provisions of the act. It will 
At an early day the territorial- legislature hardly be contended that, if towns are not 
passed a law providing for the incorporation included within the term "'municipal cor
of towns. Compo Laws, §~ 1022-1188, in· pomtions," they are included within the term 
elusive. By these provisions a board of "other corporations," as they are not strictly 
trusiees with power to enact ordinances was corporations in &Dy sense but quasi corpora
provided for. This Jaw being in force when tions. There being nothing in the provisions 
the constitution was adopted. we may fairly of the Laws of 1891 requiring us to give an 
presume that when the framers of the con- extended or enlarged meaning to the term 
stitution speak of towns, ordinances, etc .• "municipal corporation," we feel at liberty 
in connection with the term" incorporated to gi ve to it its restricted construction, and 
towns,_ cities, and villages," they have ref- as applicable only to incorporated towns, 
erence to tuwns incorporated under the pro- cities, or villages invested with legislative 
visions of this law which are municipalities, powers for the benefit of its inhabitants. 
and when they speak of organized towns or Giving tathe term "municipal corporations" 
townships they refer to those towns which this construction, there would seem to be no 
embrace a portion of the state organized into conflict betwcen the provisions of the com
townships for political and governmental piled laws relating to the assessment of dam
purposes. In Bailey v. Lawrence County (8. ages and the Laws of 1891. The court, in 
Dak.) 59 N. W. Rep. 219, the distinction holding that the Laws of 1891 repealed the 
between quasi corporations and municipal statutory provisions then existing upon the 
corporations was fully considered. In the subject of laying out township highways and 
case of Borton v. Peck. 3 Wis. 714, in con- assessing damages for the property taken, 
struing a similar provision in the constitu- was in error. As the proceedings, SO far as 
"tion of that state, the court held that, aI- the record discloses, seem to have been regu
thongh towns were bodies cqrporate. they lar. and the appeal properly taken, the evi
were not included in the term "municipal dence relating to damages should have been 
corporations." This decision was cited with admitted. 
approval by the same court in Eaton v. The judgment of the court below i, tMrt;/<m 
Manitowoc County Suprs. 44 Wis. 489. In rer:ersed, and a new trial ordered. 
that case the court says: "Whether towns 
29L.R.A. 
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VIII. CIVIL REMEDIES; RULES &'W PRINCIPLES. 
IX. CRrmNAL LAw AND PRACTICE. 

The constitutional right to acquire and pos- terstate commerce and imposes an unreason
sess property is held to preclude a statute im- able burden. (lIich.) 463. 
posing liability on a person for acts of others See also Licen8e8/ Taxation, infN. 
over whom he has no. control, and this is ap- Liceme8. 
plied to the Pennsylvania statuteattemptiog to A siate statute requiring a license to sell pat. 
make a mine owner liable for negligence of 8 ent rights is held to be a clear infringement of 
certified foreman whom the statute compels the rights-of the patentee under federal law. 
him to employ without the right to control (Ky.) 786. 
him. (Pa.) 807. Requiring a license fee of transient mer-

Constitutional rights of persons are held to chants is held not to discriminate against non
be infringed by a statute prohibiting the em- residents. but a charge of $250 per month, or 
ployment of females in factories or workshops $25 per day for shorter periods. is held to be 
more than eight hours per day or forty. eight excessive, amounting to a tax rather than an 
hours per week. (Ill) 79. exercise of police power. (Iowa) rn. 

The statutory attempts to restrict contracts - An attempt to impose 8 municipal license 
between master and servant are increased by a tax on the right to operate a branch railroad 
!oIi5souri statute making it unlawfulloimpos~. in a city, where such road was part of an in
as a condition of employment, that employes terstate line, is held to be a tax on interstate 
should Dot belong to labor unions. (:Mo.) 257. COmmerce as much as if the main line, and not 

A statute allowing attorneys' fees in an ac- the branch. was in qnestion. (Cal.) 3'27. 
tion for wages, if Dot paid within tbree days An ordinance requiring a license to hawk 
after demand in writin!!, is condemned as an and peddle is sustained in case of one seIling 
unconstitutional denial-of the equal protection and delivering chairs from house to house. al
of the Jaws to the class of citizens who would thou.,.h the chairs had been imported into the 
be defendants in such cases. (Ohio) 386. state and the title remained in the nonresident 

Health. own~r on conditional sales by the peddler. 
A resolution of a state board of health that (Ind.) 531. 

no pigpen shan be built within 100 feet of any A license fee imposed by a city on street C8r:J 
street or inhabited house is held unreasonable is held enforceable by penalty. (Colo.) 608. 
and invalid. (Vt.) 573. Taxation. 

Destruction of bedding used by 8 person A school is denied to be a purely public char-
who had scarlet fever is beld to be within the Hy. so as to be free from taxation. where tui
lawful authority of sanitary inspectors, and to tion is paid for aU pupils, and the manager 
give the owner no right to compensation. conducts it as a business enterprise, paying one 
(Ga.) 303. eie:hth of the gross receipts from tuition for the 

Vacdnation. uSe of the property, although the corporation 
The constitutionality of a statute requiring out of other funds pays the tuition for a few 

vaccination of pupils as a condition of attend· pupils. (Pa.) 600. 
ance on public schools is sustained in a Con- Exemption of pubJic property does not ex-
necticut case. (Conn.) 251. tend to private property leased for a public 

Emt"nent rIomain. market. (.lIinn.) 777. 
Condemnation of land for irrigating ditches Tbe exemption of property from taxation is 

is held to be for a public purpose. (Neb.) 853. held to be beyond the power of Ii town in the 
Interstate commerce. absence of constitutional legislative authority. 

The validity of a statute requiring fire but an omission of property. by mistake of law 
screens on vessels burning wood is sustained is held not to defeat the assessment. (R L) 
against the objections that it interferes with in· 526. 
29 L.R.A. 55 ~ 
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The power of a city to tax the franchise of 
a bridge company whose bridge spans 8. river 
between states is snstained, although the com
pany bas privileges granted it by the adjoining 
state and by congress~ and such Ii tax does not 
interfere with interstate coramerce. (Ky.) 73. 

Taxation in the town in wbich the l:md lies, 
of land under water of a dam, is sustained ac
cordisg to the enhanced value for furnishing 
power, although the power is used in another 
town. (N. R.) 57. 

The meaning of tbeword "railroad"is held 
to extend to a street railroad, as used in a 
Florida statute providing for sales of railroad 
'Property f<r1' taxes. The question is regarded 
as one depending entirely on the text and gen
eral intent of the statute. (Fla.) 507. 

The doctrine that debts due from a foreign 
corporation cannot be deducted from the 
amount of its investments to be taxed is lim
ited in a New York case by bolding- that the 
nnpaid part of the purcbase money for prop
erty bought in the state is to be deducted in 
determining the sums invested tbere. (N. Y.) 
893. 

A railroad bridge used exclusively for rail
road purposes, and leased forever to a rail
road company, subject to the termination of 
tbe lease for default. is not assessable as raU
road property when o\'VDed by a bridge com· 
pony. (UL) 69. 

Real estate of a partner is held subject to the 
lien of a tax on the personal property of the 
pp.rtnersbip. (Iowa) 278. 

Loca~ aa8e88meni.8. 
.' A sale of a railroad freigbt-house and a por
tion of its track and right of way, although at 
tbe terminus, is held to be i.nvalid as 8. mode 
of collecting a local a..c:sessment. (Mich.) 195. 

~ O.f/iteT8. 
The certificate Ot eligibility to the office of 

county court clerk, required by tbe Kentuc1.--y 
constitution, is beld to be sufficient when ob
tained after election bnt before the term of of-
fice begins. (Ky.) 703. ' 

The CQntention that appointment to office is 
a function essential1y executive is held to be 
contrary to the positive terms of the Indiana 
constitution giving the legisTati-ve 8ssf'mbly 
control of the appointment ~ of some officers; 
and the joining of state auditor, secretary of 
state, treasurer, and attorney-general with the 
governor as a board to choose prison directorS, 
is held valid under a provision making the 
executive department include the administra
tive. (Ind.) 113. 

Elections. 
The constitutionality of a alatute requiring 

official ballots is sustained in Massachusetts, 
although it makes such ballots compulsory in 
city elections, but optional in town elections. 
(Mass.) 668. ~. 

The Michigan ballot law, allowing a candi
date to have his na.me appear on the official 
ballot but once, although he may be Dominat
ed on different party tickets, is beld constitu
tional notWithstanding the fact that voters of 
one party, unJike those of anotber, ma.y be 
com~lled to mark. the baUot more than once 
in order to vote for all their candidates, and be 
nnable to bave an.heir candidates on their 
own ticket. (Mich.) 330. 
29 1.. R. A. 

A blurred spot or erAsure on a ballot, inno
cently made 'With intent to correct a mistake-. 
is held not to defeat the vote, but it is other
wise with a blurred spot made for tbe purpose 
of identifying the ballot. (Nev.) 73l. 

Various marks to distinguish ballots are con
sidered in a C~lifomia. case. 'Vi hich also hnldl\ 
that the ejection is invalidated by the violation 
of tbe statute in respect to the time of opening 
the polls and the removal of the ballot. box 
from them. (Cal.) 673. _ 

Lackof an official stamp U1X)n ballQts, or lack 
of an iuitial which an election officer should 
bave placed upon tbem. is beld Dot to defeat 
the counting of snch ballots after they have 
been cast in good faith. (Wash.) 670. 

CountietJ. 
Tbe relation of counties to muni.cipnlities 

tberein in respect to t.he use of county funds is 
touched upon in a Florida Case, wbich holds 
that a. statute providing that one half the funds 
raised by couoty taxes for highways and 
bridges shan be turned over to municipal au
thorities for city streets is not unconstitutional 
as diverting the funds from county purposes.. 
(Fla.) 416. 

Munidpalitz"e8. 
The right to contest the validity of annexa

tion to 8. city is dented in 8. suit for injunction 
against taxes. on the ground of acquiescence, 
as well as tbe inabi1ity to raise that question in 
a private action. (Wash,) 445. 

The attempt of the mayor to adjourn one'" of 
the branches of the general council of the city 
when they cannot agree on an adjournment is 
beld invalid. (Ky.) 110. 

Tbe attempt by an ordinance to limit the 
price of gas to private consumers is held in
valid in tbe absence of legislative authority,-at 
least where this was not imposed as a condi
tion of consent to the use of streets. tKan.) 
398. 

Tbe right of a city to shut off water from a 
consumer to coerce payment of an old claim 
is denied after the acceptance of rates and the 
furnishing of water for a later period. {hole.) 
376. 

The invalidity of a COli tract between a city 
and a corporation in wbicb. any city officer IS 
interested is held not to defeat tbe liability of 
the city for gas furnished by a company of 
which the mayor was president. where tbis 
was not done onder 3 contract, but the com
pany was compelled by law to furnish it_ 
(Cal) 463~ 

The constitutional prohibition against dona
tions by municipal corporations to private 
corporations is applied to defeat a statute giv· 
ing to certain charities a pcrtion of the fees 
received from licenses. (Ill.) 798. 

The right of a municipality to make its 
bonds payabJein gold coin of the present stand
ard of weight and fineness is denied under a 
s.tatute pr()vidin.~ for 'Payment in gold coin or 
lawful money of the United States. (Ca1.) 512_ 

Hlg!l.ways. ' 
A very clear statement of the law resp('Cling 

the proper n.."€ of streets and rights of abutting 
owners is found in an Oregon case, whieh de
nies that an approach to a bridge of a private 
corporation Can be made, to the damage of aD 
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abutting owner. withontcompensation. (Or.) 
88. . 

Vacating & portion of a city thoroup:hfate 
across mil road tracks. and erecting a viaduct 
on one side of the location so as to shut off 
land cornering on the vacated portion from 
access. so far as to-destroy its former availa· 
bilityfor business purposes, are held to give the 
owner a right to damages. (TIL) 568. 

A. city ordinan<!e exacting rent from a tele-
graph company fm the use of tbe streets for 
poles and wires is held invalid where the stat
utes authorized telegraph lines without auy 
provision for making compensation to cities. 
IMiss.) 770. 

A novel statute making the driver of li ve 
stock over 8 highway on a bil1side liable for 
damage to the banks or by rolIin~ rocks into 
the highway is upheld as constitutional. 
IUtah) 97. 

A constitutional provision against poll taxes 
is beld in Maryland Dot to apply to com
pulsory work in repairing highways, with a 
privilea'e of commuting or furnishing a sub
stitute: (Md.) 404.. 

The use of a bicycle on a sidewalk along a 

turr,pike is held to be subject to the penalty of 
the Pennsylvania act against riding or driving 
s. horse or oth€r animal on s. sidewalk. when 
,onstrued with the Act of April 23. 1889, ex
tending tbe same privileges and restrictions to 
the use of the bicycle as are prescribed for per· 
:;0(18 using carriages drawn by horses. (Pa.) 
365. 

Railway cro88lngs. 
A street railway track in a highway~ which 

is laid across a railroad crossing, is held to be 
a part of the public use of the street for which 
the railroad company cannot claim compensa
tion. (Dl.) 485. 

The right to make' a grade crossing at the 
intersection of a sheet railway and a steam 
railroad is sustained under a special statute, 
notwithstandtng getleral statutes to a differen\., 
effec~ (0000.) 367. 

State boundary. 
A shallow lake having no current at ordi

nary stages of the water, but connected with, 
the Mississippi river, is beld not to be a part 
of the boundary of Iowa so as to be excluded' 
from the operation of the state against the use 
of seines in the waters of the state. {Iowa) 300 .. 

ll. CONTlU..CTUAL AND COlntERCUL RELA"tIO!{5. 

The fact tbat a contract made by letters and 
teJegrams was intended to be put into aformal 
writing is held not to prevent the contract 
from being completed -without such writing. 
(N.Y.) 431. 

A city is held liable for the paving of a 
street when assessments prove invalid, al
though the paving was done under a contract 
which -required the contractor to accept the 
assessments in payment, whether they were 
collectible or DOt. 10. C. App. 3d 0.) 401. 

V'aUdity of ~ntract8. 
A contract for the 'Purchase- of property, 

made by a city through an officer who re
ceives a commIssion from the other party. is 
held invalid and subject to repUdiation by the 
city on discovering the facts. (C. C. App. 6th 
0.1188. 

See also 8upra. 1,Mum·ct"paliUes. and infra, 
III. 

A stipulation against Hability for negligence 
is sustained in a. lease by a railroad com pany 
providing tbat the leswr shall not be liable for 
any dan:aiges caused by fire. Such an agree· 
ment is beld not to be void as against public 
policy. (Oal) 751. 

A similar prOvision in such a lease is held in 
another ca~e to be ineffectual as against an 
agent of the lessee v .. hose property was on the 
premises, wbere be was a stranger to the lease. 
(Oa1.) 755. 

Failure to obtain a license is held not to pre
vent s. broker from recovering commissions, 
wbere. the ordinance requiring a license im· 
po~es a penalty for sucb fanure~ and the object 
of it is simply to enforce payment of a tax. 
(S. 0.) 215. . 

A contract by the owners of mines, furnaces. 
and a railroad therefrom, to give all their traf. 
fic to a connecting raIlroad which had aided 
in developing the business, is ~ustaiMd in a 
29L.RA. 

Pennsylvania case, against the cont-ention that 
it was in violation of the constitution of the 
state, and that it was ultra f:ires. (Pa.) 423. 

Tbe invalidity of an agreement for a divorce 
is held Dot to defeat the recovery by the wife 
of the consideration of 8. contract for release 
of her dower r1tfhts, which she has performed, 
and after whicJl she bas resumed marital re
lations with ber husband, although the agree
ments were contemporaneous. (Pa.) 292. 

~~egQtiab7.e paper. 
Corporate bonds secured by mortgage pay

able to bearer are beld to be negotiable so br
as to sustain -9.n action by the bolder in his 
own name. although the statute as to neg<r 
tiable paper tlpplies in terms only to promissory 
Dotes. (R. 1.) 103. 

Refusing to adopt the doctrine of other 
courts~ the court of appeals of Kentucky ad
heres to the doctrine tbat a subsequent promise 
without consideration will not prevent the reo 
lease of the indorser for lack of notice. (Ky.) 
305. 

A payee's guaranty of attorneys~ fees if the 
note has to be collected by law is sustained so 
as to bind hi.m for such fees in case of the dis
honor of the note and the expenditure of the 
fees. (Ga.) 616. 

Writing one's name on the back of a note to 
which he is Dot a party is beld in Minnesota to 
be open to explanation by parQI evidence, but, 
when done in accordance with a parol contract 
of guaranty. to be sufficient to justify writing 
II guaranty over the name, and thus satisfy the 
statute of frauds. (Minn.) 612. 

Bona fide holders of 11 negotinble Dote nre 
held unaffected by usury in the note, where tbe 
statute declares that usnrious contracts shall 
be deemed to "be for an illegal consideratiot!:'" 
(Va.) 827. 

Taki.ng interest in advance on a I!egotiable 
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note at the higbest rate allowed &y the consti
tution is held not toconstitutensury. although 
the note is running for one year. (Ark.) 761. 

Banks. 
The doctrine that a bank to wbich paper, is 

sent by another bank. with which it is deposited 
for collection. will be regarded as the agent of 
the owner, and not of the sending bank. is ap· 
plied to a case in which worthless drafts were 
received and credited as proceeds of the collec· 
tion before knowledge of the insolvency of 
the drawer of them. This was held to leave 
the depositor still liable for the loss. (Ill.) 794. 

IWJUrance. 
Insurance on a butcher shop and contents, 

and a smoke-bouse and contents, is held to 
cover smoked meats in a storage room to which 
they are taken from the smoke-house as fast 
as cured. (Pa.) 55. 

Insurance on lL building with personal prop
erty tberein is held not to be forfeited as to 
personal property by lack of title to the real 
property. w hieh defeats the insurance as to 
that. (Tex.) 706. 

Carr-len. 
A ticket bearing a prior date is not invalid 

on the dav of sale because it states that it is 
good only ·within one day of date of sale. (Iowa) 
173. 

The relation of carrier and passenger is held 
not to exist between a street railway coU;tpany 
Bnd a person strock by the sudden switching 
of a street car which he had signaled and was 
waiting for. (Conn.) 297. 

.Assuming mortgage. 
Personal liability of a purchaser of land 

for a mortg3ge upon it which be assumes and 
8.2l'ees to pay is sustained in a Nebraska case, 
although the grantor may not have been liable 
on the mortgage. (Neb.) 851. 

Hotel. 
The responsibility of a hotel keeper to a 

regular boarder. as distinguished from a tran
sient guest, is shown in a decision denyin~ lia~ 
bility for the theft by a night clerk of money 
from the hotel safe. (~1ich.) 92. 

IlL CORPORATIONS AND ASSOCIATIONS. 

Forfeiture of the charter of a waterworks quirement expressly made a condition of cor
com pany is enforced on account of its failure. parate enstence is held to prevent a company 
1;0 supply to a city pure, wholesome, deep-well from being 11 defactocorporation7 but it leaves 
water in accordance with the requirements of it the privileges as well as liabilities of a pan-
its charter. (Ala.) 743. nership. (Colo.) 143. 

The duty of a railroad company to operate Fore(qn company. 
a ferry which has become unprofitable, but Contrary to many other authorities. it is 
which constitutes an extension of its road. is held in Arkansas that an unauthorized foreign 
held to be enforceable by suit in court. (.Mass.) insuranee company, though guilty of a misde~ 
169. meanor in issning a policy and subject to 8. 

Officers of a corporation are compelled to penalty therefor, may enforce its chlim for Il 
account for salaries voted and pllid, where it premium due under the contract. (Ark..) 712. 
was done largely for the purpose of depriving Public corporations. 
the stockholders of the results of litigation A state university is held to be 8. corpora-
brought by tbem if successful, although it waS tion subject to QUo warranto. and an invalid 
nominally tind partly to pay for services ren- attempt to chArge a library fee for the use of 

dep!fer~!c;) t!ogirectors of a "c~rporation are the Jibrary by students is defeated by such 
writ. (Kan.) 378. 

llustained in al'lIissouri case. when their debts The claim that a state agricultural society 
were honestly and justly due. .As to this see was a public corporation, such that it could 
.wte. 22 L. R. A. 802_ (1[0.) 830. b b Id I· hI f 1- . h 

An al!reement between corporations to co- not e e ta e or neg tgence In t e maDage~ 

operate ~in furnishing water to a city is gus.. ~~~~.o;sad~~~:.r~r~h~::~e~l ~;:r:~~u~!d i~~ 
tained, although they appointed ~n officer of report to the state and received state aid.. 
each as trustee to carry on the bUSIness. (Cal.) (Minn.) 70S. 

83~'ee also 8upra, IT., VaUdt'ty of contracts. Building and loan a889cia#on8. 
The powers of a building and loan associ&-

Promoie/"8. tion under the Indiana statutes are held to in-
Promoters of a corporation are discussed at elude assessments to equalize the members at 

much length in a case which denies the en- the winding upof the association. (Ind.) 177. 
forcement of a mortgage received by them on A forfeiture of the stock of a member of a 
the property of a corporation. (Md.) 262. building and loan association is held lawful, 

Fraud of promoters in inducing a person to although it leaves a mortgage given by him in 
liubscribe to a corporation, wb~re he has carried force for the full amount of prinCipal and in
out his contract and united with otbers in form· terest. without deduction of any payments 
ing the corporation. is held to be no defense to made by him on his stock. (Ala) 120. 
an assessment on tbestock, but to give a remedy But the -claim that membership in a build-
only against tbe wrongdoers. (Mich.) 63. ing and loan association and the 100in to 8 

Pr(Ries. member are distinct contracts. and that the 
A by-law restricting proxies to stockholders stock of a member and payments madetherean 

is held invalid where a Btatute provides gen- may be forfeited without applying any pr~ 
etalJy for proxies. (Cal.) 844. vious payment on the mortgage wben that 18 

D&facto. Ioreclosed~ is denied in a case which holds that 
Failure to comply with the statutory re· a rigid provision of the contract allowing for-

29L.R.A. 
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feiture of stock on default will not be given 
tbis effect. (Neb.) 133. 

.Monthly payments of shares of stock in a 
building and lORn 3S.."OCiaticn are held in a 
South Carolina case to be applicable to a mort
gaee given for a loan, where the shares were 
):.ledged as collateralsnd the interest and dues 
consolidated. (8. C.) 127. 

A mortgage given to a building association, 
containinz a stipulation for pttyment of assess
ments on the members, is held to cover assess
ments for shortages in the assets after the 
appointment of a receiver. (Ohio) 184. 

Labor unz'on_ 
_ A statute protecting a labor union in tbe use 
of its labels is sustained in case of a label on 
cigors. (Mo.) 200. 

Church. 
The constitutionalla w of a church organiza

tion is extensively discussed in a case which 

involves the split of the Evangelical Associa
tion. It is held. among otber tbings'. that tho 
secession of the majority leaves the minority 
as the rightful church, but that less than " 
quorum of an annual conference cannot take 
any action which will be binding on tbe Hbsent 
majority, even after subsequent ratification by 
tbe higbest tribunal of the denomination. 
(Pa.) 476. 

Partner8/lip. 
The assumption of individual debts by a 

partnership is held to convert them into firm 
debts, which may share equally with other 
firm debts incase a! dissolution. (Mo.) G81. 

An agreement by one member of a law firm 
in a private transaction to conect a chose in 
action without charge is beld not binding on 
his partner so as to make the property of the 
latter Hable to attachment for the failure of 
the otlJer to pay over the money collected. 
(Ga.) 496. 

IV. DOMESTIC RELATIONS. 

A divorced wife is de'nied the'right to re
COVf'r from her former busband for necessaries 

"furnished their cbildren in her custody nnder 
the divorce decree~ which made no order for 
their maintenance. (Ur.) 678. 

The ri,~ht of action for sHenation of a hu...<iI
band's affections and depriving tbe wife of his 
society is sustained in Iowa. (Iowa) 150. 

V. FIDucu1lIES.. 

Compound interest is chfl.rged upon an exec-I used, in a case which extensively reviews the 
ntor for mocey of the estate which he had question. (Mont.) 622. 

VL TORTS; NEGLIGENCE; INJURIES. 

J1Taud. 
The rule that a misrepresentation honestly 

made with reason to believe it ltme wiU Dot 
create a Jiabmfy for fraud is applied to a 
case iIi which the president of the corporation 
omits from a statement of its as!i'ets and liabili
tie:; any mention of a. claim then in liti.~tion~ 
which he did not believe to be valid. (N. 
Y.) 360. 

LiM. 
Falsely publishing that a person would be 

an anarchist if be thought it would pay is beld 
to be libelous. (.Md.) .59. 

A pleading is held 1ibelou~ when defamatory 
allegations therein are wbo!1y irrelevant, gratu
itous, and immaterial_ (.\linn.) 153. 

WrQngs fa or lJy pas8engers. 
An accidental blow by a railroad employe. 

received. by a passeD~er but which was aimed in 
play at another employe. is held not to make 
the railroad company liable, as it Was not with· 
in the line of employment. (Ala.) 729. 

Theft by a sleeping-car employe of the prop
erty of a passenger in a sleepin!! car. including 
such money as she had a right to carry. is 
held to make the sleeping· car company liable. 
(a..) 498. 

The liability of a camer for iIleral arrest of 
a passenger. which 9. conductor causes to be 
made. is sustained where the arrest was made 
without a warrant while the passenger was 
quietly seated in a car. (KMl.) 465. 
29 L. R. A. 

Profanity of s pas..~enger on a street car is 
beld to justify his ejection therefrom. (Me.) 
530. 

Ne.'lligen.fJe. 
Licensees walking 00 a path upon a rail

road right of way are denied a remedy against 
the railroad company for injuries caused by 
the slidin~ of the bank: on which the path rao. 
jn consequence of the removal of a boulder 
which was in danger of falling upon the track. 
(Va.) 825. . 

The negligence of 8 child nine years oJd in 
climbing over the coupllng of a car wben a 
tmin is standing at a crossing is held to be a 
Question tor the jury. together with the ques
tion of negligence on -tbe part of the trainmen 
in startin.1i! the train. (Ohio) 757. 

Negligence of a bandmaD Walking close to 
an electric raHway track While playing his in
strument is hf'ld to be a question for the jury. 
like the question of tbe motorman's neglige-nee 
when the bandman is struck bya car. (.~·lich.) 
287. 

The duty of a railroad company to signal 
the approach of a train at·s crossing is held 
not to extend to a private crossing. or to per
sons driving paraUel to the railroad witbout 
using or intending to use a crossing. (C. O. 
App. 8th C.) 6S5. 

~"7"egligence of master or IlenOl/t_ . 
A railroad company which requires employes 

to be engaged on duty nineteen hours per day 



~70 REsUME OF DECISIONS. " 
(PROPERTY RIGHTs.) 

'Without time for food is held responsible for railroaa within the meaning of a statute abol
·an accident by the backing of a train insuffi· ishing the fellow-servant doctrine in case ot 
dently manned while part of the crew were railroads. (~1inn.) 208. 
temporarily absent for food. (I.nd.~ 104-. Explosion of gas. 

The .la~ of fell?w ser~ants 18 dIscussed at Liability for an explosion of natural gas 
length In a ~ase which d~mcs that a foreman or during transportation is held under the Ohio 
boss of a railroad gan!!; IS an alter ego whether statute to be independent of the question of 
he .has authority to discharge the men or not. negligence. (Ohio) 337. 
{MICh.} 321.. • • Ne,gligence in conducting natural gas 

The doctrme of felloyv servants IS dlscuss~d through leaking pipes on the surface of the 
1~ a ~ ebraska case, which holds. that conSOClS-j ground and across a highway is found in a 
lIOn l~ the same department a! hne of employ· case where the chief contention was as lo can. 
ment 18 neces!'ary to that relatIOn. (Neb.) 137. tributary negligence. (Ind.) 342. 

A cable street railway is held not to be a 

V1L PROPERTY RIGHTS. 

See also supra, I., Health; Hl!jltwal/l. 

The value of permanent improvements and 
"repairs made by a coparcener, although he 
caDnot compel contribution therefor. may be 
allowed him Ollt of tbe proceeds of tbe prop
erty when sold for a divisiorr of interests be
cause it was unsusceptible of partition. (W. 
Va.) 449. 

Permitting- another person to. have his name 
and occupation painted on a wagon in his ~g.. 
session is held to. estop the owner to. assert title 
as against an innocent purchaser from the pos· 
sessor. (pa.) 607. 

.ds/ngning forged copy of mo-rt.qage. 
An assi,!!nee of a mo.rtgage and indo.rsee of 

fo.rged copies of notes secured thereby IS held 
not to have so good a title to the mortgage as 

. a subsequent assignee of a forged copy of the 
mortgage who was a bona .fide pu~chaser !If 
the genuin~ notes before thelf maturIty. (OhiO) 
317. 

Recorda. 
Failure to index a mo.rtgage on the records 

is held not to be fatal to its validity. in the ab
sence of aov statute making the indexing & 
part of tne recording. (8. C.) 772. 

QUitclaim deed; notice. 
Tbe e2fect of pOssession as notice is involved 

in wm€, degree in a case where a woman in 
possession under an unrecorded deed giving 
her only a life estate concealed and afterwards 
destroyed the deed. and gave her vendee 8. 
later quitclaim deed from the perso.n holding
the record title. The latter is held to be pro· 
tected by the records. (Mo..) 39. 

The effect of a quitclaim deed to sustain the 
claim of a bona fide purchaser is discussed in 
dtffering opinions in a case in which the 
grantpe was,charged with notice by reason of 
his relations to the grantor, who had acted as 
his agent. (S. Dak.) 33. 

Inheritance. 
Descent of property to an _heir who. killed 

his ancestor to obtain the inheritance is per· 
mitted in Pennsylvania. One consideration is 
the constitutio.nal provision against tattain
dOT. (Pa.) 145. 

That balf~blood brothers and sisters are in· 
cluded in the ,general words "brothers and sis
ters" is held in an Indiana case. which also 
supports the right of descendants of such of 
them as are deceasedJo take by representation. 
(Ind.) 541. 
29L.R.A. 

Trust. 
Funds in the hands of a receiver of a can· 

sig-nee are held not chargeable with a trust on 
account of jZ"oods. where the consignee dissi
pated the proceeds of the goods sent in paying 
current expenses of the business. (Or.) 664. 

Tenamy. 
The occupancy of part of a schoolhouse 

by a teacher is held to be that of an employe 
rather than a tenant, but his holding over 
without right is held to make him a tenant at 
sufferance. (~lich.) 576. 

Easement . 
An implied easement of light is held not to 

arise on the purchase of a strip of land 40 
feet wide on which a building stands 11 feet 
from the boundary. (Conn.) 582 • 

An unusual instance of an easement by pre
scription is found in a Massachusetts case, 
which holds that the liability of a servient es
tate to pay a portion of the t'xpem;e of repairs 
to a dam -which supplies its water power is 
established by long-continued and regular pay· 
ment of such contributions. (Mass.) 500. 

Lien. 
Funds in the hands at a receiver of a bank 

are lleld not to be chargeable with an equitable 
lien in favor of a depositor of money for a 
special purpose. where the bank was permitted 
to. use the money in the course of .regular 
business. (Or.) 667. 

The lien of a judgment for damages under 
the Dlinois dramshop act is held inferior to 
that of a. pre-exlsting mortgage on the prem· 
ise.. (TII.) 571. 

The lien of a judgi::nent against a railroad 
company is held to be unaffected by foreclos
ure to. which the judgment creditor is Dot 
made a party. but when judgments were 
obtained pending foreclosure they are held to 
be subject thereto on the ground that the 
pendency of the suit is constructive notice. 
(Ohio) 438. c 

Tradellame. 
The use of the letters ··U. S." on the win· 

do.ws of a dental office, in connectio.n with 
the words "dental rooms." is held to be nn-
1awful, when another person has adopfed them 
as a tradename. and the attempt is to mislead 
the public. (R. L) 524. 

Boundary. . 
The low-water mark bouDd;n~ land on a 

navigable Jake is held to be the ordinary low-
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'Water mark, and not the point to which the metes and bounds. which is identical with the 
water recedes in an exceptionally dry season. line of navigability of water on which they 
(Vt.) 539. front, is held to extend to the middle of the 

See also supra, I .• State boundary. stream where the grantor was the owner to 
The boundary of premises described by that extent. (Ohio) 52. 

VIII CIVIL REMEDIEs; RULES AND PRINCIPLES. 

An order to restore and operate a passenger 
train that had been discontinued, made by the 
Kansas railroad commissioners, is held not 
final or conclusive, and mandamus to enforce 
It is denied. (Kan.) 444. ' 

Jury. 
An appeal with a right to a jury trial in the 

proper court is held to be a sufficient compli
ance with the constitutional right to a jury in a 
condemnation proceeding. (S. Dak.) S61~ 

• I-njunclion. 
An injunction against slander of title to 

property is denied in a Florida case, which de
clares it to be wen settled that such relief can
not be granted; but see 16 L. R.. A. 243, note. 
(Fla.) 66. 

Choice of 'remedy. 
Enforcement of a chattel mort,!:rnge upon 

exempt property is held not to be defeated by a 
prior judgment for the mortgage debt, with an 
attempt to enforce it by levy upon the exempt 
property. (Ill.) 803. 

Action by 81tipper. 
A shipper of goods subject to payment of B 

draft against the bm of lading, who guaran· 
tees payment of freight, is held entitled. to sue 
the carrier for damages to the goods, although 
wheu first notified of the injury he refused to 
give directions as to their disposition on the 
ground that he no longer had title. where the 
carrier had not been prejudiced thereby. 
(Va.) 578. 

made in a case holding tllat such judgment 
does not preclude the owner. who did not 
appear or defend. from bringing an action for 
damages to the property in making the im
provement on which the assessment was based. 
(Minn.) 778. 

A judgmeqt of another state, made payable 
in United SUJ.tes gold coin, is enforced as for 
the nominal ~mount in lawful money. in a case 
in which it:is declared upon without describing 
the clause as to payment in coin. Such a 
judgment is held to be an obligation to pay in 
money. or an amount of gold ascertainable by 
count of coins. (llt) 593. 

As to attorneys' liens and right to set off 
judgments, it is held, reviewing conflicting 
decisions, that the more equitable rule is to 
make the set-off of independent judgments 
subject to such liens. (Tenn.) 705. 

Lery on TaUroail. 
The enforcement of a judgment against a 

railroad ·company by levy on a portion only at 
its property is denied in 8 Minnesota case as 
against mort.~:agees of the whole property, on 
the ground that the remedy of creditors must 
be by proceeding against the property as an 
entirety. (Minn.) 212. 

Priority of slate. 
A state or municipality is denied any right 

to priority or preference in payment from an 
insolvent's estate after a general assignment for 
creditors passing title to the property. (Wyo.) 
226. 

Action for :luisanct. Notz"ce by mail. 
~he ~octrine that a private a~tion c.anDot ~e The constitutional guaranty of due process 

~al.ntau~ed for a purely pu.hhc nUls~nc~ IS of law is held to be complied with in a scir, 
hmlted.l~ ~ase oftheobs~ructlOn of D.8Vlg!ltIOn, facias to revive 8 judgment by notice to 8 
by a deCISIon that a gnev:ance WhICh. IS not resident of the state, who cannot be found. 
comm~m to the whol.e publIc may sus!alU such served by mail as wellns by publication. (,Ill.) 
an actIon, although It IS a common nnsfortune '"'S9 
of a number or even of a class of persons. (N. , ..... 
C.) 700. 

Rescission. 
Tendering back what was obtained on a 

compromise where goods had been purchased 
by fraud is held not necessary to justify a re
scission of the comprvmise and a retaking of 
the goods. (lIIich.) 859. 

Nonresidents. 
The right of nonresidents to enforce their 

claims is held the same as that of citizens of 
the state, under the Tennessee statutes, pro
vided that the nonresidents have exhausted 
!hell- remedies iIi Iheir own state. (Tenn.) 164. 

A nonresident's shares of stock in a forei2'n 
corporation lire beld not subject to attachment. 
although the corporation does busine.::;s and 
has officers in the state. (R L) 429. 

Judgment. 
A distinction between the effect of a judg

ment for a special assessment as against the 
property, and as against the owner, is sharply 
29L.R.A... 

Limitation of adiona. 
Garnishment of funds in the hands of a 

resident to enforce the claim of one nonresident 
against another is held within a provision that 
the statute of limitations shall not aid a person 
absent from the state when the cause of action 
accrues, so long as the absence continues.. 
(Md.) 273. 

Pleading. 
The sufficiency of a pleading charging neg. 

ligence in allowing natural gas to escape. from 
which !!.n explosion resulted, is denied. where 
no agency causing the explosion is alleged on 
the part of the defendanL (Ind..) 3ij5. 

E1Jidenc8. 
A receipt is held to be only a hearsav dcc-· 

laration and inadmissible as against strangers, 
on the question of the paymeDt of money_ 
(Neb.) 737. 

Presumptions. 
Setting a house on fire by sparks from a ftre,. 
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pot placed on the roof by workmen raises a A presumption of negligence is held to arise 
presumption of their negligence. (Pa.) 254. from an unexplained explosion in a nitro-gIy-

The maxim res ipsa loquitur is denied appli- cerine factory, and the subject of presumptions 
cation against the person conducting a public as to accidents is Cully reviewed in the case. 
exhibition of horse racing. in case of an injury (Cal) 718. 
to a spectator by a runaway horse. (TIL) 492. 

IX. CRnnNAL LAW AND PRACTICE. 

The nature of ez post fad-I) laws is examinerl 
very fully in a case whiCh holds that a statute 
is not e:l post facto because it abrogates a pro
vision for change of magistrate or place of ex
amination on account of the prejudice of the 
magistrate. (Wyo.) 834, 

The constitutional provisions against making 
one a witness against himself in a criminal ac· 
tion, and seainst searches and seizures, are 
held not applicable to an examination of a 
person to compel discovery of assels of a de
cedent's estate. (Cal.) MIL 

The right to place a gun where it will be 
discharged and kill any person attempting to 
force open the door of a building is held, on a 
review of the conflictiu,!! doctrines, to be a 
question for the jury. (Wash.) 154. 

Without denying the doctrine that grossly 
obscene publications may be omitted from an 
29L.R.A. 

indictment, it is held that where only parts of 
a book are indecent these must be so described 
as to be capable of identification, unless they 
are set out according to their tenor. (Mass.) 61. 

After suspension of sentence, the power of 
the court over the accused is not lost by order· 
ing him to pay costs or committing him for re
fusal to do so, since the requirement to pay 
costs is not part of his sentence. (N. C.) 260. 

Proof of guilty knowledge is held necessary 
to convict a person for having cigars for sale 
with counterfeit trade union labels on them. 
(Mo.) 200. 

A common carrier receivinO' twelve barrels 
of lobsters for shipment is held not punishable 
for having short lobsters in possession, where 
there was no intent to violate the statute. (Me.) 
714. 
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Bailment; conversion of coin by bailee, see 
CONTRA.CTS. 

lJahility of bailPe for wrong1'ul appropria
tion by his ser-vant of thin~ bajled.; in gen
eral: where servant has no duty in respect 
to thing bailed; where sen-aot's duties 
give him some controJ of thing bailed; 
goodS not in possession of master; effect 
of statute; ratification; special contract Q2 

Bridges.. See TAXES.. 
BuUdiug and loan associations; right 

to apply payments made on stock in a 
building and loan association upon a mort
gage giVe-D for a loan by the same mem
ber; associations not protected by law; 
payments not iPso/actoa reduction of the 
mortgage: right of third persons to re
quire the aPDlication: (a) surety for bor
rower; (b) purchaser at sheriJrs sale; (e) 
creditors or L«signees: (d) second mort
gagees; associations OD the terminating 
plan; rule under changed conception of 
loan association; right to a credit of 
profits; forfeiture', insolvency or abandon
ment of scheme; chenge of rules; right·· 
of third person to resist application; e1fect 
of special a~meut 120 

IJabUity of advanced member of building 
and loan association to assessment for 
ICIS.<le8:-deciSions proceedlng on the part

. nershfp theory: the original Joan tlSSOCia· 
tion theory; etrect of rules or prot"isions 
in mortgage; change of rules; Jiabilityas 
members after release of mortgage; stat-
utory prov:l81ons 177 

Cigar Make ..... UniODo See ~B
>UB .... 

Coin. See .1UDG:M::EliT. 
Constitutional Jaw. See aL"O POLL 

TA.XllS-
Due process in .eeizare and production of 

~ papers 819 
Contracts: sufficiency of contract by oft'er 

aud acceptance without execution of coo· 
templated formal lUBtrument:-~neral 
statements of the law; SUggestion of for
mal contract; understanding that there is 
to be- a formal contract; whet'e some terma 
unsettled; where tbe execution of a for
mal contract is one of the terms of the 
agreement; agreement to execute formal 
contract may be binding; where it appe3.l'8 
tbat tbe contract when finished should be 
a f(lrmalone; fallureto executedraft of 
cootract; estoppel; UlustratioDS of pro. 
JlO!!l1ls for formal contract; intention to 
have formal contract as evidence 43l 

Special contracts and obligations to make 
payment in gold or Sitre.r:-(IJ before Ie--

29L.R.A. 

gal tender act; (IL) application ot legal 
tender act to specific contracts for coin: 
(a) decisions before Bronson v. Rodea: (l) 
denying e1rect to such contracts; (2) sup· 
porting !iuch contracts; (3) in equity ca...~; 
(4) effect of state statutes; (b) doctrine of 
Bronson v. Roifal and later C8Se!l: (l) fed
eral cases; (2) state decisiOl1s generally; (3) 
alternative provisions; coin or equivalent; 
(4) munieillal and state contracu:; (ill.) 

- implied contracts or obligations imposed 
by law: (a) in general; (b) bailment and 
conversion of coin; (e) bank depOSits; (d) 

accounting for trtU!ts; (e, other actions for 
damages 512 

Corporations. See also STA.TE INSTlTU· 
nONS. 

Right to vote by proxy In private corpora
tiOD9:-(L.) at common law; (ll.) under 
statutes and by-law!!:. (a) statutes; (b) by· 
laws: (IlL) form of pro:ry; (IV.) when and 
for what purpose a proxy may be Used;· 
(V.) rejection of proxy by inspectors: (VI.) 
revocation of proxy; (VII.) din-ctors vat· 
iog by p~; (VDI.) nriscellaneous mat;... 
ters 844 

Costs; as to payment in coin 593 

Criminal Ia.w; constitutional protection 
against being forced to furnish evldenoo 
to be used against one's self in acivil case: 
(I.) proVisions against self-accusation: (a) 
limitation to crimina} proceedings; (b) ap.
plication to proceedings tor penalties and 
forfeitures; (e) general doctrine as to evi· 
dence against one's self; (d) the contrary 
doctrine; ee) parties in interest; (IIJ un': 
reasonable searches and sei.ztlre!;; (III.) 
right of trial by jury; av.) dne process ot 
Ia Wi (V.) distinction between ch'U and 
Criminal or penal proceedings 81J 

Crlmination oC selt. See CRnmr..u. L.l.w. 
Descent and distribution; among kin· 

dred ot the half bJood:-(L) the common· 
1a w doctrine; (ILl tn the United States; 
(IIL) meaniuJlof thew-ords: (a) in general; 
(b) ancestor; (e) blood; (d) brothers and sis
ters; (IV.) nO distinction between tbe 
wbole and half blood; (Y.) in the case or 
ancestral estatei; (VI., when the statute 
not exp~: {VII.} cases wherein the 
whole blood is preferred; ,VIIT.) when 
half blood prefHred to remote rela
tive ot the whole blOOd; (IX.) when hall 
blood take half portions; (X.) shifting de-
scents;; (XI.' equitable conversion 541 

Discovery; as atrected by constitutional pro. 
vision against selt·crimination 81.J 

Dynamite. See ExrLOSUON. 



874 ~DEX TO NOTES. 

. Eminent domain; ri~ht or a railroad com. 
pany to compensation for laying street 
rai1way across railroad track on a street 
crossing 4S5 

Evidence. See also C.I!IM:INAL LAw. 
Burden of proof and evidence generally in 

respect to negligence in escape and expJo-
E'ion of gas &12 

Receipt as evidence of payment as against 
third parties:-(I.) ordinary receipts: 
(a) not admissible; (b) admissible; aL) re-
ceipts in deeds '1B'l 

Executors; liability of. for compound inter-
est 622 

Explosion; liability fOr explosion of gaS 331 
Negligence in the manufacture and storage 

of guu-powder, nitro-glycerine, dyna
mite, and other explosives:-(L} general 
doctrine; aL) the effect of city ordi
nances; (IIL) negligence in the manufac-
ture; (IV.) negligence in the storage 718 

Forfeiture; of payments to loan association, 
see BmLDna AND LOAN ASSOCIATIONS. 

Compulsory evidence against" one's S€if in 
~~of ~ 

Gas; liability for negligence in the escape and 
explosion of gas:-(L) general doctrine 
governing such actions; (ll) legislative 
and municipal control: (ID.) evideuce: (a) 

in general; (b} burden of proof: (e) expert; 
testimony; (d) sufficient to establish neg. 

. ligence; fe) insufficient to establish negli· 
gence; (lV.) contributory negligence; (V.) 

questions for and instructions to the jury; 
,VI.) effect of contributing causes; (Vll) 
effect of negligenee of third persons; 
(VIll.) act of fellow servant; fIX.) the ... 
question of notice; (X) as between Jand
lord and tenant: (XL) rights of the owner 
of the reversion; (XIL} effect of, upon 
insurance; crID.) gag generated by acci-
dent; (XIV.J right of action over 337 

Gold; contract to pay in, see CONTRACTS. 
Gunpowder. ~ ExPLOSIOY. 
Homicide; bymeans of spring gun, trap, or 

other dangerous instrument killing tres-
Pfl.5ser lSi 

Insolveney. See also PARTNEESHIP. 
Priority of state or United States in pay. 

ment from assets of a debtor:-{I.) scope of 
note general1y; (IL) priority of United 
States: (a) upon what ba:;;~ (b) constitu
tionality of provisions for; (e) superiority 
over state laws; (d) construction and scope 
of: /1) generally; (2) who are debtors of 
the United States: (3) what debts are with. 
in the "tature; (i) what constitutes ID-<:()lv
enuy; (5) su:H!ciency of assignment to con
fer priority; (6) sufficiencyo! attachment 
to confer priority; (e) when and to what it 
attaches: if) nature and extent; (a) mar. 
ebaling ss..«et.!!; (A) liability of assignee or 
reprE"SentaHve; (() subrogation of sure
ties: (jJ wl.at amounts to a devestiture of 
the right; (W how asserted; fULl priority 
of the states: (a) upon what based; (b) con· 

.stitutionality of provisions for; (e) nature 
Ilod extent; (d) to what indebtedness it 
applies: (e) subrogation of surety making 
paymeut; en when it attaches and how 
devested; (IV.) pr,Jority of claims for ..... """ 

!9L.RA. 

Interest; liability of executors, trustees, 
etc .. for compound interest: (LI Origin, 
growth, and general statement of the 
doctrine; (ll.) principle of the allowance; 
(lU.) option to take interest or profits; 
(IV.) grounds forallowance: (a) generalIS; 
(b) misconduct or gross delinquencY gen. 
eral1y; (e) use and admixture of trust 
fund~ (d) failure or refusal to account; (e) 
Deglect to invest;· (f) improper invest
ment; (0) unnece&arily calling iii in vest;.--
men!; (h) neglect in w1ndiug up or paying 
over; (1) nonperformance of trusts for 
accumulation; (;1 neglect or violation of 
duty imposed by statute; (kJ interest or 
profit!! made; . m Interest or profits which 
might have been made; (V.) who are 
chargeable; (VI.) jurisdiction to allow; 
(VII.) how computed: (a) method of com~ 
puting generallr, (0) npon what com
puted; (e) when allowance should com
mence; (d) rate per cent and length of 
rest8; (e) termination of allowance; (VIII.) 
what sufficient to release from accounta. 
bility; (IX.) effect of allowance on com· 
pensation; (X.) effect of allow.ance on 
costs 621 

Lawfulness of taking in advance:-(L) in 
discounts; (a) in general; (b) by persons 
other than banks; (c) on instruments 
other than bills and notes; (II.) in period~ 
leal payments; (lIL) for what length of 
time allowed 761. 

30int tenants; liability of cotenants for im. 
provements and repairs:-(I.) improve
ments: (a) liability at common law; (b) 
liability in assumpsit for improvements; 
(C) rule in equity; (d) lien for improve
ments; (e) interest on improvements: (j) 
position ot' grantee of rotenant's share; 
(II.) repai.n;: fa) general doctrine; (b) lia
bility 1n assumpsit; (Cl necessity of a de-
mand and notice: (d) lien for repairs 449 

.Judgment; form of judgment and proced_ 
ure in case of liability to make payment 
in COin;-(I.) form of judgment: (a) au 
contracts to pay coin; (bl on contracts for 
coin or equivalent; (e) for coin converted 
or misapplied; (d) for damages in other 
cases; (e) for obligations created by law; 
f.f) for costs; (II.) pleadings and pro--
cedure 593 

Labels. See TBA.DE-M.A..JtKS. 

Landlord and tenaD."I;; negligence of. in 
respect to gas 358 

Marshaling; ~f a..<>sets as arIecting priority 
of state or United States 238 

Master and servant. See also BA...ILl£ENT. 
Negligence of fellow servant causing ex-

plosion 358 
Money. See J'"{1)GMD""T. 
Negligence. See ExPLOSION; GA.S. 
Nitro-glyceriDe. See ExpLOSION. 
Partnership; assuUlvtion by a partnershIp 

ot' individual debts of the partners:-(I.) 
the general rule; aL) the question of 
Insolveucy; (lll.) the question of frand; 
(IV.) a&iumption held sufficient; (V.) in. 
sufficient assumption; (VL) by mortgage 
of firm property; (VII.) by new firm. of 
debts of old firm; (VIII.) assumption of 
debt originally incurred for firm benefit 681 
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Patents; power of state to restrict and regu
late tbe tiale or enjoyment of patent 
rigbts:-{L) as to saleS! (a) sales of patent 
rights; {b) sales of patented articles; (LL) 
police regulation of other business in 
which patents are used; (llr.) restricting 
right of action for infrmgement; (IV.) 
taxation ot' patent rights 186 

Penalties; compulsory evidence against 
one's self in case of 813 

Poll taxes; poU taxes:-{1.) what are poll tax. 
es; (IL) power to, impose; au.) restric
tions aod limitations; (IV.) tbe restriction 
a....d eqnation of the North Carolina con. 
stitution; (V.) upon what imposed; (VI.) 
place of taxation; (VIL) the levy aud 
collection; (VllL) disposition: (lX.) pay
ment of pan taxes as a. quallfication of 
electors (Gi 

Proxy. see CORPORATIONS. 
Quitclaim. 8ee Rlu.L PBoPlmTY. 
:Ra.ilroa.ds. See ~ Doll.AlY. 
Real property; the etl'ect of a quitclaim. 

deed in an otherwise perfect record 
title:-as to latent equities: purchaser 
with notice; other rulings; distinction be.
tween conveyance of laud and of mere 
interest; doctrine of United Stat-es Su
preme er.UIT, where not protected; where 
entitled to protection; the Iowa doctrine; 
necessity of care: remote quitcla1m. in 
chain of title 33 

Receipt. See EnDE....'VCE. 

Records. See REAL PRoFERTY. 

Searches; to compel one to furnish evidence 
against himself SIS 

Seizure; to obtain evidence 518 
State institutions; tiature of incorporated 

institutions belonging to the state:.-{l.) 
in general: (al banks; (b) educational in_ 
atitutions; {e} other state institutions; 
(ll.) liabilities of such :lnst.ftutions: (m.) 
dlrectors. trustees. and officers: (a) in 
general; ,!I) JlerWualliabilitr B18 

29 L.R.A. 

states. See also P.ATEN'1'9. 
Priorityin respect to payment from assets 

of debtor 228 
Street railways.. See EMrNEN'l' Do!!A.Cf. 
Subrogation; of sureties as atrected by 

priority of United States or of state 2!O, 248 
, Of person paYiDgtax 282 

Taxes. See also POLL TA.X:ES. 
Jurisdiction as to' taxation of bridge over 

river forming boundary ofa state or its 
divisfons:-general rule; statutory rule; 
effect on commeree; capital stock 69 

Priority of claims for tues against the 
assets of a debtor:-(1.) scope of note; (lI.J 
upon what based; (lIlJ constitutionality 
and construction of provisions for; (IV.) 
what is included in the right: (artaxes 
generaUy; (b) claims: agaiD!!t collectors; 
(V.) nature and extent of priority; (VL) 
l!Iubrogattou of person paying the tar. 
(VII.) what amO'unts to' a devestitnre of 
the right; (VlIL) .enforcement of the 
right m 

Trade-marks; protection of tl"ade.-union 
labels or trade-marks!-(I.) in general; 
(IT.) contents of label; (TIL) effect of stat-
utes 200 

Trade unions.. See TRADE-MABKS. 
Trespass; liability for killing 01' injuriog 

trespassers by means of spring guns. 
traps, and other dangerous jnstru
ments:--(L) the general doctrine of liabU. 
iCy; (ill liable as for homicide; lill.) 
when considered asa nuisance; (IV.) the 
property owner'8 or the trespasser's act; 
(V.) the question of notice; {VL) the act 
held legal; evll.} English cases lii4c 

Trial; right to juryas affected. by compulsory 
evidence again...«t one's self 819 

Trusts; liability of trustees for compoond 
interest 62:! 

United States; priol'ityin respect to pay-
ment from assets of debtor 226 

Voters and eleeUons; payment of poll 
taxea as a quali:flcation of electors '14. 

• 
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GENERAL INDEX 
TO 

OPINIONS, NOTES AND BRIEFS. 
(Separate Index to Notes precedes this.) 

ABANDONMENT. See FERRIES, 4. 

ACTION OR SUIT. Bee also CASE. 

Trustees appointed by parties to a con· 
tract to manage the details of the business done 
tbereunder are not necessary parties to an ac
tion thereon. Ban Diego Water Co. v. Ban 
.Diego Flume Co. (Cal.) 839 

AFFIDAVIT. See JUDGMENT, 5; WRIT 
AND PROCESS. 

AGRICULTURAL SOCIETIES. 
also HORSE RACING, 2. 

See 

Annual contributions by the state to a 
Iltate agricultural society which is required to 
report to the stare are not sufficient to make it 
a public corporation for the sole purpose of 
discbarging a governmental function, on ac· 
count of which it will be exempt from liabil· 
ity to persons injured by its negligence. Lane 
v. Minnesota State Agri. Soc. (Minn.) 708 

APPEAL AND ERROR. 

amount due. Randall v. National Bldg. Loan 
&, P. UniQn{Neb.) 133 

6. Only errors of which the appellant com
plains can be considered on appeal. Dennis 
v. Caughlin (Nev.) 731 

7. The question of the rate at which execu
tor's commissions shou1d be computed cannot 
be raised for the first time on appeal. Be 
Ricker's .&tate (.Mont.) 622 

8. The New York court of appeals will not 
reverse a determination of a matter of fact 
which is supported by some evidence. in case 
oC a certiorari to review an assessment for 
taxes. People. Heeker-Jones-Jeuell Mill. 00. v. 
Barker (N. Y.) l'93 

9. A general verdict in 8 case where there 
are several material issues tried cannot be up
held if the jury are given an erroneous charge 
upon anyone of them. Funk v. St. Paul City 
R. Co. (Minn.) 208 

10. Comment upon the testimony by the 
court, to the effect that there is notbin'" to 
show that lumber was set on fire by sp~rks 
from a boat. when there is no attempt to prove 

L A general exception "to these tindin!lS any other cause of the fire and several wit
of fact and conclusions of law. and to each ~f nesses bave sworn to seeing sparks from the 
thE:m,"-is not sufficient to raise any question boat fallin,g upon the lumber. altbough the 
fOr review by the supreme court in W ashing- co~rt allowed the case to go to tbe jury,-re
ton. Moyer v. Van de Vanter (Wash.) 670 qUIres reversal of a jUdgment on a verdict for 

2. A bill of exceptions, embodying the the defendant. BurroUJs v. Delta Transp Co 
charge, and. immediatelY following it, statin'" (Mich.) , . 468 
that one of the counsel said, "The ·defendant 11. Sustain~Dg a demurrer toone paragtaph 
<'xcepts," with tbe ground of exception, in- of an answer 1S Dot cause for reversal. if the 
eluding a refusal to charge as requested and appellant cou1d avail himself of tbe same de· 
f;xceptions to the charge as delivered,-suffi. fense under the paragraph remaining. Wohl· 
~ientlyshows that e:xceI?tions to the charge were fo-rd v. Citizens' Bldg. L. &- 841) . ..:1880. (Ind.) 
seasonably taken. Findlay v. Pertz (C-. C. 177 
App. 6th C.) 188 12. A decision will not be reversed merely 

3. Forty days after the expiration of the because a seemingly pertinent question was ex· 
trial term may be aHowed by the court at such eluded, if it is Dot shown what the party pro
term for filing a bill of exceptions. Id. posed. to prove. Hlckman v. Green (Mo.) 

4. AdepositioD attached to a bill of exceptions. 39 
only by placing it between the pasteboard back 13. A Judgment up'on a verd~ct for a lump 
and the stenographer's report, althoulZh held sum of damages an~ mterest wI}l 0';lt be modi· 
"With sufficient tenacity to retain its place, bat :fied to exclude the Interest, .WhICh 18 found to 
not marked as an exhibit or identified by the be erroneous, but a reversallS necessary. King 
trial judge or the stenographer or anyone else, v. Southern P. Co. (Cal) 755 
",!ill not be treated.as part of the bill of excep· 14. Any clerical mistake in the amount for 
tJOn.s. Lake Eru d- W. R. Cd. v • .Mack~,,, which a judgment is entered in tile Illinois 
(OhIO) 7~1 appellate court may be corrected in the su-

5. Nothing but the amount is in question, preme court, where there is sufficient in tbe 
on appeal~ wbere the plaintUfs asked permis~ record and on the face of the judgment itself 
sion to pay the amount due, and the defend- to show the correct amount,. Btljord v. Wood-
ants asked that they be required to pay the ward (Ill.) 593 
~~R~ m 
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15. Variance in a suit upon 8 judgment al· 
leged to be simp1y for a sum of money, inthat 
the judgment proved is payable in gold coin. 
does not constitute cause for revel"sal, where 
the judgment recovered tbereon contains no 
direction for payment in any particular kind 
of money. Belj()1"d v. Woodward (Ill.) 593. 

16. The cost of bringing up superfluous 
matter will betaxed against the party at whose 
instance it was added to the brief of evidence. 
Pullman', Palace Car Co. v. Martin (Ga.) 498 

NOTES .AND BRIEFS. 

Appeal; remission of excess in judgment. _ 
750 

APPROACH. See E="ENT DOMA"', S. 

APPROPRIATIONS. See also STAT' 
UTEs, 10. 

1. Factory insrectors provided for in llt 
Act June 17.1893, are state officers or officers 
of the government. within the provision of TIl. 
Const. art. 4, § 16, providing that bills making 
appropriations for the pay of members and of
ficers of the general assembly and for the sal
aries of the officers of the government shall 
contain no provisions on any other subject. 
Ritcltie v. People (Ill.) 79 

2. A statute re.2'ulati~g factori'es and provid· 
ing for the appointment of factory inspectors 
is not invalidated by the inclusion within it of 
an appropriation for the salaries of sllch in· 
spectors, under 111. Const. art. 4, § 16, declar
ing that appropriation bills for the salaries of 
government officers shall contain no provision 
on any other subject, as such appropriation is 
merely subordinate to the main purpose of 
regulating factories. . Id. 

ARREST. See CARRIERS, 8. 

ASSAULT. See CARRIERS, 7. 

ASSESSMENT. See Bun.nrxG AND LOAN 
ASSOCIATIO~S; 8-6; JUDGJIEN1', 6; Jt'DI
CllL SALE, 1. 

own purely personal transaction and withont 
the knowledge of the other partner that the 
firm would make such collection free of charge. 
Davia v. Dodson (Ga.) 496 

ATTAINDER. See DESCENT AND DISTRI-
BUTION~ 1. 

ATTORNEY GENERAL. See Quo 
WARRANTO, 3. 

.aTTORNEYS. See also ATTACHMENT, 3; 
SET-OFF AND COU~TERCLAnr. 

1. It is not within the scope of the business 
of a law partnership to collect chases in action 
without cbarging for services rendered in so 
dOing.-especially by virtue of an agreement. 
made by one member as part of an individual 
transaction for his own benefit only. DaDis v. 
Dodson (Ga.) 496 . 

2. The substitution of an attorney for a cor-. 
paration, in a proceeding to re2>train a receiver. 
cannot be prevented by the prior attorney on 
the ground of disqualification by reason of his 
relations to the receiver. so long as the parties 
do Dot object. Pea-ple's Bome Sa'lJ. Bank v. 
Sun li'rancisco Super. Ct. (Cal.) 844 

ATTORNEYS' FEES. See BILLS AND-
NOTEs,a-; CONSTITCTIOXAJ. LAvr~ 23. 

NOTES AND BRIEFS. 

Attorneys' fees; constitutionality of provi· 
sian for. 387 

BAILMENT. See CARRIERS; lNNKEEPERS. 

NOTES A"SD BRIEFS. 

Bailment; conversion of coin by bailee, see 
CONTR.A.CTS. 

Liability of bailee for wrongful -appropria
tion of thing bailed:-in general; where serv
ant_ has no duty in respect to thing bailed; 
where servant's duties give him some control 
of thing bailed; goods not in possession of mas
ter; effect of statute; ratification; special can· 
tract. 92 

ATTACHMENT. See also CONFLICT OF BANKS. 
LAws, 1, 2. 

1. Tbat a nonresident creditor bas exhamted 
his remedy against his debtor in the state of 
his Iesidence, so as to be enabled to take ad
vantage of ~1i1l. & V. (Tenn.) Code, ~ 5040. 
permitting' bim to subject property in Tennes
see to the payment of bis claim, is shown by 
the fact. that the property of the debtor in the 
,state of his residence has been pla('ed in the 
posses~ion of a reeeiver under a. statute forbid

. ding interference with it. Commercial )),'at. 
Bank v. Matheruen Iron &- B. Co. (Tenn.) 164 

2. A nonresident's sbares of" stock in a for· 
eign corporation cannot be reached by attacb
ment in a stale wllere the corporation is doing 
business, although its officers are also in such 
state. Ireland v. Globe Milling &:' R. Co. (R. 
I.) 429 

3. Property of one partner in a law :firm 
cannot be attached for failure of his copartner 
to account for money ~llected under contract 
mnde by tbelatter in the firm name, but in bis 
29 L. R. A. • 

1. A bank witb wbich 8 draft is deposited 
for collection discharges its duty by transmit· 
tin~ it in due season to a suitable agent at the 
residence of the drawee. with necessaryinstruc
tions, and is not liable for loss occasioned by 
the negligence or default of the latter, as such 
collectin g agent becomes th e agent of the holrler 
of the draft, and not of the bank with which 
it is deposited for collection. Waterloo Milling 
Co. v. Kuenster {Ill.) 794 

2. Worthless drafts received bva bank with 
wbich paper was deposited for collection, from 
a. collecting bank to which the paper was sent. 
and thereupon credited to the depositor, with
out knowledJ,!e of the inso1vencyof the co1irct
iog agent, do not change the rule that tbe de
positor must bear the loss, since the rif!hts of 
the parties are the same as if the worth tess 
drafts had been deposited by him. Id. 

3. The retention of worthless drafts arler 
knowledge of the insolvency of tbe drawer, by 
a bank which has received them as proceeds 
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of paper forwarded for collection and 'credited 
to the depositor before learning of such insolv. 
eney, and the subsequent proof of 8. claim on 
the drafts by the bank in its own name. and 
the receipt of 8. dividend thereon from the re
cp-iver of the drawer,-do not relieve the de· 
positor from liability to the bank for the loss 
sustained on the balance of the drafts. Ie!. 

4. No equitable lien exists upon funds of a 
bank in the hands of a receiver, in favor of one 
who deposited money in the bank for a special 
purpose, if the bank was permitted to use the 
money in the course of its regular business, so 
that DO part of it can be identified in the re
ceiver's hands. Mulllenbergv.l!lortliwest Loan 
'" T. Cc. (Or.) 667 

5. Public moneys placed by general deposit 
in a bank do not establish a trust in the estate 
of the banker on his insolvency, except so far 
as they can be traced into some specific fund 
er property. State v. Foster (Wyo.) 226 

6. Money remaining in the vaults of a bank 
nnu on deposit by it in other banks wben the 
banker becomes insolvent 1l'i!l be held to con
stitute part of a trust fund of greater amount. 
which had been received by tbe bankerj but 
it is otherwise with commercial paper repre
senting loans made by him before assign· 
men~ I~ 

NOTES AND BRmFS. 

Banks; liability as to collections.· '195 

BICYCLES. See also L;FORMEBS. 

1. One riding a bicycle on a sidewalk or 
footway incurs the penalty provided by Pa. 
Act ~Iay 7. 1889, against driVing any horse or 
any other animal upon such walk, by virtue 
of the Act of April 23, 1t:'S9, declaring that 
bicycles and persons usin,a: them are entitled 
to the same rights and subject to the same re· 
t;trictions as are prescribed in case of persons 
using carriages drawn by horses. Com. v. 
Forre.~t.(Pa.) 365 

2. The fact that a. f;:idewalk Was on land ap· 
propriated by a turnpike companv, and had 
been constructed and kept up by the turnpike 
comnany. aided by contributions from village 
residents, does not exempt it from. the pro vi· 
si()ns of Pa. Act 1889 prohibiting the use of 
such walks by persons riding bicycles. Id. 

3. The consent of a turnpike company to 
the use by bicyclers of a sidewalk established 
alongside the higbway and on land appro' 
priated by the company cannot make such use 
]a w fu1 under Po.. Act 1889 prohibiting the use 
of bicycles on sidewalks. Id. 

4. Tne unlawful use of a sidewalk by bi· 
cyclers for a time without complaint cannot 
avail as a defense to the prosecution of a per· 
Eon for such offense. Id. 

NOTEs A~'"D BRmFB. 

Bicycles; as carriages; riding on sidewalk. 
865 

BILLS AND NOTES. See also Bo~",s, 3; 
CO!llTRACTS, 2~ 3, 9; MORTGAGE. 1. 2; 
PLEADllG,4: USrRY, 1. 

1.'" A subsequent promise to pay will not 
bind an indorser who has been released by 1uck 
29L.RA. 

of notice, unless supported by a consideration. 
Sebree Depost"t Bank v. Moreland (Ky.) 305 

2. A failure of the holder of a promissory 
note to present for payment, or to giVE notice 
of nonpayment, discharges the indoner from 
liability. Patillo v. Alexander (Ga.) 616 

3. A guarantY' of attorneys' fees "'up to 10 
per cent, if thIS Dote has to be collected by 
Jaw, on its prompt payment," without other 
indorsement, made for the purpose and in the 
course of negotiation, makes tbe payee liable 
as an indorser with a superadded liability for 
such reasonable sums, not exceeding 10 per 
cent. as might be expended for attofney's fees 
by the bolder in the coUection of the note. Id. 

BONA FIDE PURCHASER. See 
V~"'])OR AND PURCHASER, 1. 

BONDS. See also INTEltEST, 2; MORT· 
GAGE, 3, 4. 

1. Cor-porate bonds secured by mortgage 
sDd payable to bearer are so far negotiable 
that the holder may maintain an action thereon 
in his own name. American p/at. Bank v. 
.American Wood Paper Co. (R. 1.) 103 

2. That a statute giving a title by delivery 
and a right of action to the holder of negotia.
ble paper in terms ap~Hed only to promissory 
notes will not prevent the courts from recog· 
nizing corporate bonds as negotiable. Id. 

S: That a bond is payable ten years after 
date or sooner after :five years does not destroy 
its negotiability. Id. 

4 . .A holder of corporate bonds secured by 
mortgage is not .given a present right of action 
for the principal of the bonds upon default in 
payment of interest, by the fact that the mort
gage provides that upon defuult the holder 
of one tbird of tbe amount of bonds may re
quire a sale of the property, and the "bonds 
shall forthwith become due and payable!' ld. 

5. Municipal bonds cannot be made paya. 
ble ""in gold coin of the UnHed States ot 
America of the present standard of weight and 
finenefjs/~ where a statute provides tbat such 
bonds shall be payable "in gold coin or lawful 
money of the United States." Skinner v. 
Santa Rosa (Cal)· 512 

6. The terms and conditions of municipa. 
bonds, which the statute rE'quires to be stated 
in a notice of election. including those as to 
rate of interest and the tax levy re'luired for 
payment thereof, must SUbstantially fonow 
tbose stated in such notice. Id. 

BOUNDARIES. 

1 . .A body of water hating welt-defined 
shores and no current, lying entirely in the 
state of Iowa i of a mile from the main Channel 
of the Mississippi river, nnd forming- no part 
of that river for the purposes of navigation, is 
within the provisions of Iowa Acts 23 Gen. 
Ass-em. chap. 34, against the use of seines in 
the waters of that state, nnd is not within the' 
exception of boundary watErs. over which the 
state has not exclusive jurisdiction. State v. 
Haug (Iowa) ZOO 

2. A conveyance of land situated upon & 
navigable stream, the description being by 
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C()urees and distances from a,1ixed monutnent •. thereby equalize members, so tbat aU at the 
BDd establishin( a boundary line coincident cJose may go out on an equal footing. Id. 
with tbe line of navigation, conveys tbe grant- 7. Forfeiture of stock in a building Bnd loan 
or's title ss faT as the tbread of the stl'eam. associBtion for failure to IDske required pay
Lake Shore & No S. R. Co. v. Platt (Ohio) 52 ments, if it is 8.uthorized by the contract of tbe 

NOTES AND DRIEFS. 

BouDdaries; by low.water mark 
Of state by river. . 
On navigable waters. 

parties, the rules and regulations and by-laws 
of the association, and the statute under which 

539 it is created. canno," , be Jelieved again1.t; and 
390 the mortgage given by such member may be 
52 foreclosed for the full amount of his original 

1oan. with interest. without 8I!Y abatement 
BRIDGES. See EMlNE~T DmrAnt. s; for the value of tbe stock or for payments 

TA.XES# 7."11. 12j NOTES AND BRIEFS. made by him tbereOn. Southern BMg. &: L. 

JlROKERS. See also EVIDENCE, 23. 
1. The right of 8. broker to commissions on 

a contract the signature of which he bas pro
cured is not affected by the fact that, as agent 
for the buyer. he subsequently seeks to pro
cure from the sener some modification of the 
terms of sale. Faz"'1'ly v. WappooMitls(S. V.} 

. 215 

2. The recovery of commissions by 8. broker 
is not prevented by failure to procure slicense 
under an ordinance imposing a penalty for 
such failure, where the object'of theordinaDce 
is simply to enforce payment of a tax. , If!. 

Auo. v. Anniston Loan &; T. Co. (Ala.) 120 
But see contra. below. 

8. The application upon a mortgage to a 
building and loan association. of pllvments 
made by the mortgagor upon his sbal"es of stock 
in tbe association. which were declared for
feited after default. must be allowed on fore
closUTe of the mortgage, notwithstanding a 
rigid provision in his contract that his: mem
bership and all sums theretofore paid should 
be forleited in case of default; and a claim that 
the loan and membership are separAte and dig.. 
tinct contracts cannot be sustained after the 
termination of tbe membership and the matu
rity of the loan by an election to forecl(\sc. 
Randall-v. National Bldg. L. &:' P. Un'ion 

"BUILDING AND LOAN ASSOCIA. (Neb.) 133 
TIONS. See also RECEIVERS. 2. 9. The monthly payments for subscriptions 

1. The members of a building association. to the shares of 8 building and loan &.ssocia· 
both borrowers and nonborrowers. mU8t assist tion~ which bave been pledged as collateral 
in bearing ita losses. Eu:rgmann v. &hmitt security for a loan secured by mortgage. in 
(Ohio) 184. which interest and dues. are consoUda'Wd# 

2. A borrowing member of a building asso- should be applied upon the mortgage in deter-
~ dation is not entitled to cancelation of the mining wbetber that has been paid, when the 

roortg!l!!e given to secure the loan, until the association is. in. the hands of a receiver. Buist 
dues paid and the dividends declared Bnu not v. Bryan (S. 0.) 127 
paid equal tbe par value of his sbares. ld. 10. ~~o~k payments bya ~r:owingmem?er 

3. A borrowing member of 8 building a.s,so.. of a bnl.dl~g and loa~ ~SSOclatlOn are not llW) 

dation whose mortgage stipulates for the pay. /a(!w credIts upon hIS mdebtednes.s. ~ as to 
IDent of such "ass.essments" as may he Jevied reduce pro tanto the amount due on hIS mort. 
on bim as a member is liable for a pro rata frage, but a borrower m~y ele~t to have .p~y~ 
assessment on the members. made by a. re- ments on account of srock ,applIed upon hIS In
ceiver in insolvency of the association. Id. d~bt~dness to the assocl~tIOD . .,. Randall v. 

4. An assessment on stock in a building and ltaltonal Bldg. L.. &: P. Unton (Neb.? 13S 
toan association, for Ibe purpose of covering ~1 .. The apPOlntment. o~ 3 reccI.ver for a. 
losses and equalizing the membel'S~ so that they bUIldmg and loan aSSOCIatIon tt;,rmmates the 
may all go out at the final siose on aD equal contract of a sh.areholder who 18 also a bor
footing, is within the liabiHues of 8 member rower and has ~ven a D?-ortgtlge to secure the 
upon a note and mortgaJ!;e which include a pro- loan, so th~t he IS not lIable ~or the IDonth~y . 
vision for the payment not ooly of instal- dues accrumg after such appomtment. But8t 
ments of dues, but of any fees or assessments, v. Bryan (S. C.) 127 
W6~lfQ1'd v. Citizens' Bldg. L. &; -·Sa~ • .Asao. 

(Ind.) 177 
5. An assessment to cover lo~ses and equal

ize members is properly IIl8de by the board of 
directors of a building and loan asSOciation, 
inste-ad of by the association 88 a Whole, under 
a statutory provision that the business of the 
association shall be ma.naged by a board of di· 
rectors. ld. 

6. A formal acceptance in writing of the 
provisions of Ind. Act 1885. which expressly 
grants to building and loan associations power 
to make assessments or stock calls to cover 
losses. is not necessary in order that snch au 
MSOCiation may exercise the enlarged powers 
granted by that statute, including the power 
to make au assessment to cover losses and 
29L.R.A. 

NOTES A..lOiD BRIEFS. 

Bui1ding a.nd loan associations; ri,!!;bt to ap
ply payments made on stock in a building and 
loan association upon a mortgage given for a
loan by tbe same member:-associations DO\ 
protected by Jaw; payments not ip,w jrrdo 3. re~ 
dUCtiOD of the mortgag-e; right of third persons 
to require the application: (a) surety for bor
rowerj (0) purchaser at sheriff's sale; (e) credit
ors or assigneesj Cd) second mortg.'l~ees; asSI)
ciations OD the terminating plan; rule under 
cbanged conception oC loan association; right 
to a credit of pronts; forfeiturej insolvency or 
aba:IdOlrment of scheme; change of rules; ri~bt 
of third person to resist a.pplitatioD; effect of 
special agreement. 120 



BUltDE.N<OF PnooF-CLOUD. ON TITLE. 881 

, Liability ot advanced, member of building 
and loan association to assessment for losses:
decisions proceeding on the partnershi p theory; 
tile original loan association theory; effect of 
rules or provisions in mortgage; cban~ of 
rules; liability as members after release of 
mortgage; statutory provisions. 171 

BURDEN OF PROOF. See EVIDENCE. 

BURGLARY. See HOMICIDE. 

BY-LAWS. See CORPORATIONS, 9, 10. 

CARRIERS. See also CASE; CONTRACTS, 
4; DAMAGES, 1; 2; EVIDENCE, 13; FER
RIEs,1. 

t. The relation of carrlersnd passenger does 
not exist between a street-railway company 
.and 9. -person who has given a s"ignal. which 
is seen and respvoded to, for a car tc stop, 
but wbo is struck by the unexpected swinging' 
of the car from its proper track on to a switch 
track. IJoMMn v. Bartjon}' Street R. Co. 
(Conn,) 297 

2. The nse of indecent or profane language 
in a street car~ which oonstitutes 8. breach of 
the peace for which a person may be punished 
by fine or imprisonment, justifies theconductor 
in putting the offeudel" off the car. IfobinMJn 

_ v. Rockland, T. &; O. Street R. Co. (lIe.) 530 

9., For such a sum of money aod suen artf. 
des as a. passenger might for her personal con~ 
veoieoC'e and adornment appropriately {)8rry 
with her in a sleeping car, if stolen by an em· 
ploye :while the passenger was under bis pro
tection~ the sleeping-car company is liable. 
Pullman', PaUu8 Oar Co. v. Martin (Ga.) 498 

10. A common ca.rrier who does "not know, 
or have good teason to know, that barrels re
ceived by bim for ,Shipment contain ~hort loh
sters, is not liable for receiving them. under 
1\1e. Laws 1889, chap, 292. § 2, making it 
unlawful to catch or "possess for any pur
pose" between specified dates any lobster -Jess 
than 10, incbes long_ State v. 81.rett (lIe.) 714: 

11. Acontract to give all the traffic of certain 
mines aod furnaces and of a railroad therefrom 
at reasonable rates to another and connecting 
railroad. which furnisbes aid to develop the 
business. is not ultra vires or in violation of 
Pa. Const. art, 17. ~~ t. 3. 4, requiring rail ... 
roads to carry each other's traffic without dig.. 
crimination. and prohibiting discrimination in 
transportation for individuals. and prohibiting 
the consolidation of parallel and competing 
roads. Bald Eflqle Valley e. Ctl. v.J:ftttany 
Valleu R. Co. (Pa.) 423 

NOTES A..-'VD BamFS. 
Carriers; effect of ticket; remedy for wrong-

ful expUlsion. 173 
Liability for assault on passenger. 466 
Person waiting for strt'et car as a passenger. 

Theft of property in sleeping cal'. 
Action against, by shipper of goodS. 

298 
493 
518 

3. A passenger in a crowded street car in 
wbicb there are many ladies. who on being' re
quested by- the conductor to stop swearing de
nies hiM guilt, and when told that he has been 
profane calls the conductor "a damned liar," 
:oays that he wOllld swear as much as be 
.... damned pJeased," and that he "would be CASE .. 
God damned if he wouJd put him off the car," 
-should be ejected from the car even if the 
'Conductor was at :first in error in charging him 
with profanity. Id_ 

4. Failure to pay for a ticket when pur
-chased because of haste to catch a train, and 
the acceptance of a promise to pay 00 return. 
will Dot defeat the right of the passenger to 
recover damages for ejection bec:l.\lse the ticket 
bears a prior date.. Ellsworth v. Clticago. B. &; 
Q. R. 00. (lowa) . 173 

5. The clause "continuous passage within 
<me day of date of sale" on a railroa.d ticket 
does not make the ticket invalid on the day of 

A shipper of goods may maintain 8n action 
on the case against the carrier for their neg-Ii-
gent injury. where they were sold and shipped 
subject to tbe payment of a draft against the 
bill of )adiD~. the shipper guaranteeing pay
ment of freigbt, although. when notified of 
the injury. he refmed to give directions as to 
their llisposition on the !!t'ound that he no 
lonzer had title, if tbe carrier did not act upon 
such claim to his prejudice. Spence v • . Norfolk 
&; Fr. R. Co. (Va.) 57~ 

CHAMPERTY. See CLOUD ON TITLE. 

Eale because it bears a prior date. ld. CHARITIES. See TAXES, 4. 

NOTES A...~ BRIEFs. 6. A railroad company is not liable for in
juries received by a passenger from an ncd-
dental blow by one of its employes wbile mak:- Charities; what constitute .. 604.793 
ing a playful attempt to strike snother 
employe, as the act is not withiu the line of CHURCH. See RELIGIOT;S SOCIETIES. 
bis employment. G()()dlos v. Memphis &; O. 
R. Co. (Ala.) 729 CIGAR MAKERS' UNION. See 

7. An 'Unjustifiable assanlt upon a passeD- TRADE-:nARX, NOTES lliD BRIEFS. 
ller by a railroad employe who owes him the 
.duty of protection renders the carrier respoo- CITIZEN. See CONSTITUTIONAL LAW". 7. 
f>ible fortbeinjuries caused thereby. Atchison, CLOUD ON TITLE. 
T. ,{, 8. F. R. Co. v. Henry (Kan.l 465 

8. Illegal arrest without a warrant~ and A. deed or other in,.trument purportiolY'to 
false imprisonment of a passenger. ~aused by convey land, that shows upon its face that the 
a conductor in charge of the train on Which he fo!rantors therein were out of possession of the 
was riding. while acting in the line of his enl- la.nd granted at the time of its execution. 
ployment, reDder the carrier liable. ld. and th<rt such JaDd at the time was adversely 
29 L.1I. A. 56 



the restriction upon one class of citizens only. 4. Consideration' for an agreement by Ii nu1-
Bocking Valley Coal Co. v • .Ros8er(Ohio) 386 road company and other parties about to con· 

24, A statute prohibiting the employment of struct a railroad from a ntine to a furnace. and 
females in any factory or workshop for more from the furnace to an established railroad. 
tha.n eight hours a day is un<'Onstitutional as that they will ship all their products at reason· 
partial and diSCriminating in its character. able rates over the l~tter raiJroad may be 
whether applying only to manufacturers of fouud in the purchase by the owner ~f the old 
wearing apparel and like articles, or as applv. road of a certain quantity of the bonds of the 
ing to manufacturers of aU kinds of products. new company at par in order to supply funds 
Ritchie v. People (IIl.) 'j9 for the enterprise. BaM Eagle Valley B. Co. 

25. An ordinance applying to aU transient v • ... Yittany Valley R. Co. (Pa.) 423 
merchants. requiring a license fee, is not un. 5. A contract between corporations oro-an
constitutional as class legislation. Ottum1ca ized to distribute and furnish water to ~on. 
~V.· Zekind (Iowa) 734 sumers in a county and city, one of which 

'26. A statute providing for the protection of I ownS a ~upp.ly.of water and a pipe I!ne .end!ng 
-trade.marks adopted by associations or unions' at the c~ty.llmIts, ~nd the otber a ~lstr!butmg 
~{)f workingmen is not void as class legislation pla~t wttbm the CIty, ro: co-operation.ll! sup
.-()r as granting special privileges or immunities. plymg water to !b~ CIty an~ provldmg .3 
Etate v. Bishop (~Io.) 200 met~od .of ~etermlDlD~ the .pnce of water, IS 

. • • ,not In vlOlatlOn of pubhc policy as a monopoly 
27. A statute restrlctmg the ll~ht t? d1;S" for its sale. since the California constitution reo 

charge I.abor~rs ~e~ause of I?e~belsblp 1!l serves to municipal corporations the power of 
l~bor UD.lOns IS ,!,Ithm a con.shtutional pron· regulating water rates. San Diego Water Co, 
Slon agaInst specIal laws. State v. Julow (l\I~.) v. &n Diego Flume Co. (Cat) 8S9 

NOTES AND BRIEFS. 2OJ7 6. The fact that the mayor of 3 city is also 

See also POLL TAXES. 

the president and 8 stockholder of a gas com· 
pany which fUlnishes gas to the city, not by 
virtue of any contract. Lut by requirement of 

Constitutional law; adopting long· continued law, when, he has no authority in the matter of 
construction. ~ 777 procuring the gas, does not defeat the no-ht to 

Due process in .6eiz~re and production of enforce payment from the city. although the 
papers. 819 charter or the city provides that no officer shall 

Due process in statute providing for attor- be directly or indirectly interested in any con· 
ney's fees. 387 tract. work. or business, or the sale of any 

D b · 1 article for which payment is to be made from 
ue process 1 specHl statute. 252 the city treasury. and tbat aU contracts in vio-

Due process in reviving judgment. 782 Iation thereof sball be void. Capital Gas Co. 
Arbitrarily imposing liability. 808 v. Young (Ca1.) 463 
As to creating absolute liability for damages. 7.- A contl'llct for the sale of property to 3 

91:1 city through one of its officers, who receives a 
Police regulatioILS by state as affecting .com· commission from the other party for effectin(r 

merce. 468 it. is illegal and void both at common law and 
Extent of police power to interfere with con. under Ohio Rev. Stat. ~ 6969, declaring it 3 

tracts. 81 penal offense for any public officer. agent, 
Ez poEt/acto laws. 834 servant. or employe to be directly or indirectly 

interested in 1l.ny contract for the purchase of 
Function of apPOinting to office. 113 any ptopert,. of the state. county. or munici. 

CONTRACTS. See also BROKERS, 2; CAR· 
RIERS, 11; CO::SSTlTUTIONAL LAW, 8-10, 
17. 18. 24; SALE. 

1. Letters and telegrams which constitute an 
effer and acceptance of a proposition compJete 
in its terms may constitute a binding contract, 
:althougb there is an understanding that the 
agreement shall be expressed in 8. formal writ-
ing. and one of the parties afterwards refuses 
to sign such an agreement without material 
modifications. Sandenl Y. PottUtzer Bros. 
Fruit Co. {N. Y.} 431 

2. Signing one's name in· blank upon tbe 
back of a promissory note to which he is not a. 
party. pursuant to an oral agreement to guar
antee its payment, although insufficient of 
itself, will justify the holder to write a contract 
.of .(!uaranty over the signatnre. and thus satisfy 
the statute of fmuds. Peterson v. RU8M!ll 
{!1inn.} 612 

S. The extension of the time of payment of 
·a past-due note is a !Ufficient consideralion to 
·support a promise by a guarantor to pay it. ld. 
29L.R.A. 

pality. Findlay v. Pert, {C. C. App. 6th C.} 
188 

8. A provision in a lease of 3 warehouse 
owned by a railroad company. that such com· 
pany sbaH not be responsible for any damage 
caused by fire. is not void as against public 
policy on the ground that the property of the 
public will thereby be in danger. Stephens v. 
Southem P. Co. {Ca!.} 751 
. 9. It is not essential to the recovery of an 
mstalment of the amount agreed to be paid in 
consideration of a release of dower rilThts, tbat 
tbe plaintiff should have physical possession 
of 8. note which the contvct contemplated 
should be given to represent such instalment 
until the same became due. IT'Din v. Inin 
(Pa.) 292 

10. A contract valid when made cannot be 
rendered invalid by a general statute subse
quently passed.. 8leplun8 v. f:.'outhern P. Co. 
(Cal.) m 

NOTES A:sD BRIEFS. 

C,ontracts; sufficiency of contract by offer 
and acceptance wilhout execution of contem-



COPARCENER; CORPORATIONS. 885 

plated formal instrument:--":"'general statements 
of the law; suggestion of formal contract; 
understanding that there is to be a formal con
tract; where some terms unsettled; where the 
execution of a formal contract is one of the 
terms of the 8greement~ agreement to execute 
formal contract may be binding; where it ap
pears that the contract when finished should be 
8 formal one; failure to execute draft of con· 
tract; estoppel; illustrations of proposals for 
formal contract; intention to have formal con· 
tract 88 evidence. . 431 

Special contracts and obligations to make 
payment in gold or silver:--{I.) before le2'3.] 
tender act; (lL) application or legal tender act 
to specific contracts for coin: (a) decisions be
fore Bronson v. Redl's: (1) denying effect to 
such contracts; (2) supporting such contracts; 
(3) in equity cases; (4) effect of state stlttutes. 
(b) doctrioe of Bronson v. Rodes and later 

4. A promoter of a COfperstion is affected 
and bound by any fraud contained in a guar
anty to one selling property to the corporation 
by another promoter that money in his hands 
sball be applied to placing improvements on 
the property. for the purpose of securing a 
waiver of the vendors ]jen, so that he cannot 
acquire a right to a jud.ement for the price of 
such improvements which be can enforce 
against the Objection of such vendor. Id~ 

5 .. Promoters of a corporation who secure a 
waiver of the lien of one selling property t(} 
the corporation, in favor of a mortgage taken 
by themselves upon the property. by a fraudu
lent guaranty that certain money shall be ap.· 
plied to mali:ingimprovements on tbeproperty. 
which is not. done. will not be permitted to 
enforce their mortgage against his objection~, 

U. 
6 • .A promoter of a corporation who has not 

paid his stock SUbscription will Dot be permit
ted to take an assignment of a claim for im
provements made on the corporate property ~ 
so as to enforce the same in priority to valid 
mortgages on such property. ld. 

- cases: (1) federal cases; (2) state decisions gen. 
erany: (3) alternative provisions; coin or 
equivalent; (4) municipal and state contracts. 
(111.) implied contracts or obligations imposed 
by law: (a) in general; (b) bailment and con
"Ver~ion of {'oint (e) bank deposits; (d) account~ 
ing for trust; (e) other actions for damages. 7. The appointment by a corporation by itS' 

board of directors of another corporation to 
act as its sole a!!ent in the sale of water within 

751 a city, to be distributed by means of plants of 
220 both corporations, is not in violation of Cal_ 
712 Civ. Code. ~ 354, sob(1. 5. 8, where the agency. 
424 although exclusive, is Dot unlimited or unre· 

Against liability for negligence. 
By unlicensed broker. 
Br mail. 
Pu bIic policy as to. 

512 

stricted. San Diego Water Co. v. San Die.,!o 
712 FlUme 00. (Cal.) 8~ 
292 8. A contract between corporations organ-
55 ized to distribute and furnish water to con-

860 sumers in a county and city. for cQ.operntion . 
in supplying water to the city. is not ultra 'c-iI e8' 
h€cause one officer of each corporation is ap

COPARCENER. See COTENANcY; IY- pointed a trustee, and they together are given-
PBOYF.lffiNTS; PARTITION. general cbarge of the operation of the works 

Validity; when prohibited. 
Illegality to prevent remedy •. 
llerger in written instrument. 
Condition of rescission. 

CORPORATIONS. See also AGRICUL
TURAL SOCIETIES; ATTACIDIENT. 2; 
BONDB~ 1; CO~FLICT OF LAWS. 3; CON
TRACTS, 5; FERRIES, 2; FR..-\'UD, 4; Is. 
SOLVENCY. 3: MUNICIPAL CeJRI'ORATIONS, 
8; PARTNERSHIP. 1; Quo WAR~TO, 1, 
2; TAXES, 5-14. 

and llf keeping the accounts of receipts and 
expenses, with a limited power of determining 
w bat sball be charged to the account of oper
ating expenses, and with other powers and 
duties simply executory and such as could not 
be discharg~d by flny board of directors other
wise than through an agent. lda 

9. A by.law giving a corporation the first 
1. The Board of Regents of Kansas State right to purchase stock which is for sale by 

University is such a corporation as is subject any of its members is not valid un tier a statule 
to the control-of the court in an action in the specifying several subjects upon which by-Ia we 
nature of quo warranto. State, Little. v. Re. may be enacted, but making no reference to 
gellts of Uniurslty (Kan.) 378 the question of stock transfers. Ireland v. 

2. Neither 11 dejure nor 11 de/acto corpora- Globe Milling &- R.. Co. (R L) 429 
tion can exist where the articles are not tiled 10: A by·law providing that no proxy sbould 
in the office of the secretary of stale and the be voted by anyone who is Dot a stockholder 
fee therefor paid as required by Volo. Sess. of the corporation .is. invalid under Cal. Civ. 
Laws lti87, p. 406, which expressly prohibits Code, § 312, provIdmg generally that stock
the exercise of any corporate powers until this holders may, be represented by pro~ies. Peu-. 
is done. Jones v • ..Aspen Hardware (11. (Colo.) plr/Il Home Sa"D. Bank v. San FranC18co Super: 

143 Ot. (Cal.) 8H. 
3. Promoters of a corporation to whom stock IL Directors of an insolvent cOrporation. 

and mortgage bonds are issued nominally in who vote themselves preferences over other 
payment for property transferred to the cor~ creditors. must show that aU their secured 
poration, which was in fact bought of a third claims are honest and justly due them. 
person. will not be permitted to jeopardize Schufeldt v. 8m'Uk (:'110.) 830 
such third person's rollection of the purchase 12. Officers of a corporation may be com .. 
money by enforcing their mortgage without pelled to account for aU sums withdrawn for 
paying for their stock. Hooper v. Central salaries, with interest thereon. where they have 
Trust Co. (lId.) 262 voted and paid them partly and largely for the 
291.. R. A. 
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purpose of df'priving stockholders of the results 
of a Uthz-alion in case they are successful, sl
thongb tbey are paid nominally and partly for 
serviCilS rendered to the company. Eaton v. 
Robin8Qn (R. L) 100 

13. Stockholders who are officers of a cor· 
IJOration may be compelled. upon a bill prop
erly framed, to pay directly to- other stock
holders their share of money which the office13 
have fraudulently retained as salaries. Id. 

14. Fraud of promoters in procnrin~ 8 sub
scription to stock of a corporation before its 
i)rgll.nizatioD is DOt a defense against an assess
ment on the stock by the corporation after the 
subscriber has carried .out lIis contract and 
lluited with otbers in forming the corporation, 
but his remedy is restricted to ao action 
against the wrongdoers. St. John' Mfg. Co. v. 
Hung'" (Mich.) 63 

15. The right of the state to declare the for. 
feitnre of the charter of a waterworks company 
for infractions of duty imposed by its charter 
and contract is not taken away by a provision 
in the contract that tbe city may rescind the 
contract if the company's works fail to meet 
the requirements of the contract. Capital City 
Water 00. v. State? Macdonald (A.la.) 743 

16. The charter of 8 waterworks company 
which supplies river water, iQstead of pure, 
wholesome deep·wen water as r£quired by its 
charter aod COD tract, during four drougbts in 
two years. and refuses for a wholly insufficient 
Teason to si.nk additional wells in order to 
furnish a proper supply of water. will be an
nulled, where the only reasons for not annul· 

.ling are that if the charter is vacated all water 
. supply will cease, and a promise by the com-

pany after suUis begun that it will sink the ad
ditional wells necessary to afford an adequate 
Impply of water. ld. 

NOTES AND BRIEFS. 

See also STATE L~STITUTIOSS. 

Corporations; distinguishing public from 
private. 798, 708 

Compelling operation of franchise by. 169 
Ultra riTe8 contracts of. 424. 840 
Compensation to directors who have actt'd 

wrongfully. 100 
Corporations; right to vote by prosy in 

private corporalions:-(I.) at common law; 
{ILl under statutes and by-laws: (a) statutes; 
(6) by·Jaws; (Ill.) form of proxy; (IV.) when 
aod for what purpose a proxy may be used; 
(V.) rejet!tion of proxy by inspectors; (VI.) 
revocation of proxy; (VII.) directors voLingby 
proxy; (VIIL) miscellaneous matters. 844 
Issuing stock for property purcha....~ 264 

Frand of promoters in obtaining subscription 
to stock 63 

additional srcurity for costs on the ground that 
the security given is insolvent where the evi
dence in support of the motion only shows 
that according to the tax records of tbecounty 
the security has only $320 of taxable property_ 
Capital City Water Co. T. State, Maedo7lald 
(Ala.) 743 

2. An irregularity - in commencing a pra
ceeding in the nature of quo warranto for the 
du:solution of 8. corporation before giving se
curity for costs is waived, where sucbsecurity 
is subsequently given, and the respondent files 
a demurrer and motion to quash and after
wards its pleas, and no motion to dismiss on 
that ~ound is made until nearly a year after 
the commencement of the action. when the 
case comes on for hearing. Ia. 

3. The costs of a resale of railroad property 
after foreclosure cannot be allowed to S- judg'
ment creditor who was not made a party to the 
foreclosure suit, if nothing remains for him out 
of the proceeds after paying the superior liens. 
includmg those set up- in the foreclosllre suit. 
Swarl v. Wheeling'" L. E. R. 00. (Ohio) 438 

NOTES AND BRIF;F8. 

Costsi as to payment in coin. 593 

COTENANTS. See also IMPROVEMENTS, 
1; PARTITION. 

1. The liability of a joint tenaut or tenant in 
common to account to his cotenanfs under W. 
Va. Code, chap. 100. § 14-, for receiving mOTe 
than his just share or proportion of the benfits. 
does not apply to coparceners. Ward v. Ward 
\W. Va.)'· 449 

2. A coparcener merely from sole occupation 
of the premises is not cbargeable in favor of 
other coparceners, unless he excludes them.. 

id. 
3. The right to compel joint tena.nts~ tenants 

in common or coparceners to contribute to 
necessary repairs, applies onlv to miIls and 
houses, and not to fences or other repairs to 
the property. la. 

4. The right of a joint tenant, tenant in 
common, or coparcener to compel others to 
contribute to necessary repairs, exists only as 
to future repairs Dlade, after request to assist 
and refusal. 1«" , 

NOTES A1m BRIEFS. 

Liability of cotenants for improvements and 
repairs:-{L) improvements: (a) liability at 
common law; (0) liability in assumpsit for im
provements; (e) rule in equity; (d) lien for im
provements; (e) interest on improvements; (f) 
position of grantee of cotenant's shllre: (U.> 
repairs: (a) general doctrine; (0) liahility in 
assumpsit; (C) necessity of a demand aDd no-
tice; (d) lien for repairs_ 449 

Fraud in procuring subscriptions to stock. COUNTERCLAIM. See S 0 263 ET· FF, ETC. 

Restricting transfer of stock by by·law. 
Preference among creditors of. 
Forfeiture of charter. 

429 COUNTERFEIT. See lNDICTl[ENT, ETC •• 
8:JO 8; TBADE->lABIr, S. 
743 

COSTS. See also APPEAL ""'W ErutOR,l6. 

1. The relator in woceedings in the nature 
of quo warranto will Dot be required to give 
29L.R.A. 

COUNTIES. See also llilmA>rUll, 2. 

1. The constitutional provision that money 
raised by county taxes should not be u..<:ed for 
other than county purposes is not violattd by 



COURTS-DAMS. S81 
Fl •. Acts 1891, chap. 4014, § 17, providing 
that half tbe funds raised for county roads 
and bridges shall be turned over to municipal 
authorities for town or city streets. Du'Cal 
County·Comrs. v. Jackson'CUle (Fla.) 416 

2. Suit for tbe refunding of sn illegal tax 
-ca.nnot be ma.lntained against the county until 
the clai m has been presented to the board of 
supervisors. under a statute- providing that 
that board shall direct the treasurer to refund 
illegal taxes. Bibbins v. (}lark (Iowa) 278 

NOTES AND B:RIEFS. 

. Countiesj use of funds for county purpo.ses. 
418 

COURTS. See also LIs PIDoL>E.NS. 

1. The mere fact that opinions are prepared 
by the commissioner of the supreme court of 
Nebra!oka :ig no indication tbat such cases have 
Dot been examined by the judges; but all 
questions of law. and. so far as practicable. 
questions of fact, are considered by each of 
the judges and commissioners, and opinions 
:are invllriably submitted for e.;tamination and 
criticism by the entire membership of the 
-court. Randall v. Natz"onal Bldg. L. &: P. 
Union (Neb.) 133 

2. It is the province of the courts to deter
mine whether a stature purporting to be an ex· 
-ercise of the police power of the state. but 
laking away the property of a citizen or inter. 
fering with bis personal liberty. is an appro
priate measure for the promotion of the com· 
fort. safety. and welfare of society. RUclde 
v. Poople (TIl.) . 79 

3. The jurisdiction of the Supreme Court of 
1be United States on writ of error to a state 
'Court, where a. stay bond is executed: after levy 
<on a judgment. is Dot interfered with by an 
action the purpose of which is in effect to va· 
-cate the levy. Centrat Trust Co. v. No-ran 
(llinn.) 212 

NOTES AND BRIEF~. 

Courts; role as to declaring statutes void. 
8!1-97 

COVENANT. See alan LANDLORD .... 'ill 
T£SANT.1. 

1. Tbe intention of the parties to a cove
Dant respecting real property is the controllio!!, 
Element in determining-at least on a biU of 
equity-whether or not the covenant shall bind 
.subsequent owners of the property. Bald 
Ea!lle Va/leu B. Co. v. Nittan1l Valleu B, Co. 
(Pa.) 423 

2. An obligation to pay a portion of the ex· 
pense of tbe repairs to a dam is not created by 
a stipulation in a deed that the grantee shan 
pay a part of the sums 'Which have to be paid 
for flowage or damages to proprietors of lands 
:above the dam. lfMttenton Mfg. Co. v. Staples 
(Mass.J 500 

3. An obligation in the nature of 8 servitude 
upon an estate conveyed with 11 water privIlege 
may be enforced. without any personal obliga· 
tion of the owner, under a stipulation tbat the 
grantee. his heirs and assigns. s!Jall pay a cer
lain part of the sums pnid for fiowa,e-e or dam· 
:ages to the proprietors of land above a reser
"Voir. ld. 
29L.R.A. 

Covenants; running with land. 423 

CREDITORS' BILL. See also ATTACH
MENT.1. 

The satisfaction or diScharge of a judgment 
may be shown as a defense against a creditors' 
bill to enforce the judgment after revival on 
scire facias, as well as to defeat the revival. 
Bickerdike v. Allen (III.) 782 

CRIMINAL LAW. See also ExECUTORS 
AND An:'dIXIsr:R..!. TORS. 3 • 

Sentence in a eriminal case may lawfully 
be suspended at the pleasure of the court. and 
the court's power over an accused is not af
fected or lost by an order to pay costs. both 
of himself and a codefendant. or even by 
committing' him for refusal to do so, since the 
requirement to pay costs is not part. of the sen· 
tence. State v. Orook (N. C.) 260 

NOTES AND BRIEFS. 

Criminal law; constitutional protection 
against being forcet.l to furnish evidence to be 
used against one's self in a civil case;-{I.) 
provisions against self·accusation: (a) limitation 
to criminal proceedings; (0\ application to pro
ceedings for pena.lties and forfeitures; (c) gen
eral doctrine as to evidence against one's se]f; 
(d) the contrary doctrine; (e) parties in interest; 
(II.) unreasonable searches end seizures; 
(III.) right of trial by jury; (IV.) due process 
of law; (V.) distinction between civilandcrimi· 
Dal or penal proceedings. 811 

Innocent violation of statute 715 

CRIMINATION 01' SELF. SeeCRIlII' 
NAL LAW, NOTES AND BRIEFS. 

CROSS·BILL. See PLEADING, 10. 11. 

CUSTOM. See also CONSTITUTIONAl. LAw, 
3; EvIDENCE, 23. 24. 

NOTES AND BRIEFs. 
Custom; as part of contract. 220 

DAMAGES. 
1. Exemplary damages may be recovered 

by a passenger for an ejection which was 
malicious as well as wrongful. Ell.wxyrth v. 
Chicaoo, B. &: Q. II. 00. (low.) 173 

2. A passenger is not called upon to submit 
to &. wrongful ejection for the purpose of econ· 
omizing the damages to be recovered, but may 
make aoy resistance not amounting to a crim· 
ina.l dh.turbance of the peace. id-

3. Damages for detention of a boat by ob
stmction of navigation. wbere other means of 
transportation were Dot provided. will not in· 
clude the cost of loading and unloading and 
of damage to the care;o by exposure after un· 
loading. Farme-rll' Oo-Op. Mf!l. Co. v. Albe
marle &: II. B. Co. (N. C.) 700 

NOTES Ab'D BRIEFS. 

Damages; right to make exemplary. 530 

DAMS. See COV&..~A...~. 2; E.4.SE VEUl!. 1; 
TAUll,2. 



sss 
. DECEIT. SeeFRATID. DUE PROCESS. See CONSTlTUTIOYAtJ 

LAw, 17, 18, 20-22. 
DEED. See also CLOUD ON TITLE; FERRIES, 

6; .M.A.XDlS, 1, 2.. DYNAMITE. See EVIDENCE, 16; J!.xrr.o-
ElON, NOTES AND BRIEFS. The releasee in a quitclaim deed who pur~ 

chases in good faith aud for full consideration 
will be protected in Connecticut from secret 
nnrecorded encumbrances on the property. 
Robinson v. Clapp (Conn.) 082 

NOTES L"W BRIEFS. 

EASEMENTS. See also CO'lIDlANT, S. 
1. A servitude by prescription cbarldng 

property with the pa.yment of a portion of th&
npense of Tepairs to a dam from wbich a. 
water power is furnished to the premises is 

Deed; conveying appurtenances. 52 created, wbere for more than fifty years an an~ 
Dunl contribution by the owner of the servient 
estate has been paid as 8 dntyand collected by 
the other party as a right. Whittenton. Mjq. DEFINITIONS. See Col\STITUTIONAL 

LAw, 13; TAXES, 10,14. Co. v. Staples (Mass.) '500 

DELEGATION or POWER. See RE
LIGIOUB SOCIETIES, 1. 

DEPOSITIONS. See.A1'PEAL AND ER· 
ROR.4. 

DESCENT AND DISTRIBUTION. 
1. Ooe killin2: his ancestor for an estate 

'Wbich would naturally come to him nnder the 
statures of dE-scent nod distribution may take 
it under 3 constitution prohibiting attainders 
working corruption of blood and forfei,ure of 
estate, and statutes providing no pensJty for 
murder except death by banging. Carpenter's 
Appeal (Po.) 145 

2. Brothers and sisters of the half blood are 
included in a statutory provision for descent to 
brothers and sisters. unless a contrary intention 
appears. Anderson v. Bell (Ind.) 541 

3. Inheritance is not confined' to brothers 
and sisters of the half blood to the exclusion 
of descendants of deceased ones, by a sttltute 
which excludes, the balf-blood kindred from 
inheriting an estate which came to the intes· 
tate by gUt1 devise, or descent from an ancestor. 
unless they are of the blood of such ancestor. 
U there are any of his blood. ld. 

N O'l'ES AND BRIEFS. 

Descent and distribution; among kindred of 
the half blood:-{L) the common-law doctrine; 
(II.) in the United States; (Ill.) meaning of the 
words: (a) in general; (3) aocestor; (C) blood; 
(d) brothers and sisters; (IV.) DO distinction 
bet weeD the whole and balf blood; (V.) in .he 
case of ancestral estates; {VL} when the stat
ote not express; (VIL) ca!=es wberein the whole 
blood is preferred; (VIIt.) when balf blood 
preferred to remote relative of the wbole blood; 
(I:x.) when haU blood take half portions; (X-) 
shi.fting descents; (Xl.) equitable couversion. 

Rfght of murderer to inherit •. 

DESCRIPTION. See EA'EllENTS. L 

DISCOUNT. See USUBY. 3. 

DISCOVERY. 

NOTES AND BRfElI"S. 

041 
146 

Discovery; 8S affected by constitut!onBl pro· 
vision against self-crimmatioD. . 811 
2IlL.RA. 

2. A purchaser of a tmct of la:nd 40 feet 
wide and on which is & building] 1 feet wide-' 
from land retained by the grantor, with a bay 
window 5 feet from such land, does Dot obtain 
by impJied grant tbe right to the Hgbt wbich the
building will receive from the unconveyed 
portion, as ngUoinst a subsequent purchaser fot" 
vaJoe of the remaining land. Robinson v. _ 
Clapp lConn.) .8~ 

N OTES ~ BTIlEFB. 
Easement; when implied. 58::! 

EIGRT HOUR LAW. See CO"STlTU
TrONAL LAw. 10, 15. 24; MAsTER AND 
SERVANT. 1; STATUTES. 8. 

ELECTRIC RAILWAYS. See RAIL
BOADS, 2; STREET RAILWAYS. 

EMINENT DOMAIN. See also IN.w:xc
'fIox.3. 

1. The use of water for irrigating 'Purposes
contemplated by Neb. Act March 21, 1889, is 
a "public use" fol' wbich 'Prhate 'Properly 
may be condemned witbout the owner's con
sent. Paxton &: H. lrrig. O. & L. Co. v. Far~ 
mers' &; M. b'Tig. &; L. Co. (Neb.) 853 

2. Lands owned by corporations as well as 
by natural persons are included witbin Neb. 
Act .Marcb 21, 18e:9, Brt. 1, § 3, providing that. 
no tract of land shal1 be crossed by more than 
one irrigating ditch without the consent of the 
"owners theroot" Id. 

~. Irrigating companies organized Ul'lIjer
the laws of the state have power to acquire hy 
condemnation the right of way for neCf'ssarv 
canals. reservoirs, etc., under Neb. Act :March 
27, '1,l:89, art. 2, § 3, providicg that suell cor
porations may acquire 4 right of way for Sllen. 
purposes over any iaud. Id. 

4. Tbe right of an OWDer whose property is: 
condemned for public use, to a jury tria] ulJon 
the question of damages, guarant~d by S. D. 
Const. art. 6, § 13, providin~ that private 
property shall not be taken tor public nsC} 
without just compensation as determined by a. 
jury, is preserved by the Dakota Compiled 
Laws relating to the subject of llssessing dam
ages. ~ 1324 of which provides for an appeal 
and a jury trial if tbe parties cannot a.2"ree 01 . 
the owner is dissatisfied witb the award made
by th~ supervisors. Dell Rapidl v. imng (8. 
D). . ..1 

S. The use of a street for other than legiti-



Es-ropi'EL; EVIDENCE. 889 

mate street purposes, which constitutes any 
impairment of 'or interference witb tbe ease
ments of an abutting owner, is a taking of his 
property within the meaning. of the constitu
tion. lVillamette iron Works ()(). T. Oregan R. 
<f Na •. Co. (Or.) 88 

6. No portion -of a pub1ic letreet can Jaw
fully be appropriated to the exclUsive and per
manent use of a private corporation, under 
the guise of an exercise of power to alter or 
change the grade. Id. 

7. Any structure on a street, which is sub
versive of and repugnant to its use and effi
ciency as a public thorougbfare, is not a legiti
mate street use, aud imposes a new servitude 
on the rights of abutting owners. for which 
compensation must be made. Id. 

8. A solid structure 30. feet wide erected in 
the middle of a street 66 feet wide and curving 
so as to leave on one side a passageway only 8 
feet wide. built as an approach to a toll bridge 
owned by a. private corporation, not forming a 
part (If or extension of any public higbway, 
althon~h authorized by the legiSlature and 
city authorities, can lawfully be made only on 
payment of damages to the abutting Qwnel". 
. Id. 

9. Erections upon a public street impose no 
ndditional servitude where tbey aid a.nd facili
tate its use for tbe purposes of travel and 
transportation. (Jhicago, B. & Q. R. 00. v. 
WeJit Chicago Street R. 00. (Ill) 485 

10. The question whetber a new method of 
using a street for public travel Tesults in the 
imposition of nD additional bumen upon the 
fee must be determined by the use w bicb such 

street cars is only a ·form of the exercise by the· 
public of such right of passage, and does not 
operate as a.n infringement. upon such ense
ment. lcL. 
See also RAILROADS, 2. 

NOTES AND BRIEFS. 

Eminent domain; right of railroad company 
to compensation for laying street railway across. 
railroa<!. track. on a street crossing. 485-

What purposes are public for exercise of. 854 

ESTOPPEL. 
1. A city does fiG!:, by an appropriation and 

payment of its revenue for many years in vio
lation of the constitution. estop itself to assert 
that it is prohibited in future from making 
such payment. Washingtonian Home v. Chi~ 
cago (Ill.) 79& 

2. Acquiescence for near!y three years in the 
annexation of one's·land to a city wil1 prevent 
his questioning the validity of the annexation~ 
-at least when the aHuck is based on mere: 
irregularities and informalities not affecting ju. 
rlsdiction. Kuhn. v. Port Townsend ('Vash.} 

445 
3. The owner of a waeon who pennits the 

name and occupation ofanotber person whois 
in possc~sion of it to he painted thereon, for 
the purpose of inducing the public to believe 
that it belongs to and is used by the latter in 
bis business, cannot assert ownershi.p against. 
an innocent purchaser from the person wbo. 
had it and whose name was on it. (fConnur 
v. Clark (Pa.) . 601 

method makes of the street, and not by the EVIDENCE. 
motive power which it employs in such use. Judicial Dotice. 

ld. 1. Courts may take judicial notice of long-
11. The permission to 8 street.railway com- prevailing construction of a statute hy execu. 

pany to lay its tracks in a street already appro- tive officers. Blozham v. Consumer8' E. L. &7-
priated to public use is not a grant of the right Street R. Co. (Fla.) 501 
to appropriate an additional ea...--ement in the 
liOil of the street, but the construction of such 2. The ('ourt witt take jUdicial notire that It.. 
road is merely 8 mode of facUitatin~ ensting street· railway company is 8 common carrier of 
tmvel, and of modifying or cbanging the ex- passengers. DontYCan v. HartfO"1'd Street R. 
isting public use. adding an additional mode 00. (Conn.). . 297" 
of conveyance to those already upon the street. 3. It is a matter of common knowledge that 
and inflicting no damage upon the. owner of natural gas will not explode spontaneously 
the fee of the street. la. without some agency acting upon it. .ALe-

12. A rru.1road company owning the fee of Gal/an v.lnd£anapoUs.Natural (jaa CO. (Ind.} 
the street at the point where the strf'et is crossed 355 > 

by its tracks is Dot entitled to compensation as 4. It is 8 matter of common knowled~e that 
for aD additional burden, npon the construction race· courses are visited by invited spec·talars .. 
of street-railway tra.cks along the street u(lder who drive into the grounds in their own car~ 
permission from the city, where its own tracks riages or other vehicles under the control of 
are not injured.. ld. themselves (If their own drivers. Hart v. 

13. The interest of a street-railway company Was.hngton Park Club (Ill.) 4.92" 
in the street upon which its tracka are laid, 5. The jury must determine tbe facts in the
although a valuable one, is part of the public case from te~timon:y; given by witDe8~es. and 
~ttseme~nt in the street, accessory and ttDci1lary not from theIr own Judgment or expenence or
to tbe existing right in the public of passing kn?wledge. Bu1"1'01.CS V. Delta Tramp. Co_ 
over the stre€t. ld. (MIch.) 468, 

14. A Tailroad company which by city ordi. Presumpt~oDS and burden oCproot. 
nanccs bas acquired a permanent easement iD 6. In a ~Ult upon a contra~t made and to be-. 
streets crossed by its tracks is llot entitled to execute? In another state, 10 the absence ?f 
compenslltioD for tbe crossing of such tracks any eVIdence to the contrary, tbe court will 
by a street railway la.id along the street under pr~sume that th~ rules of the common law pre
permission from the city, as such easement is vall there. Pattllo v. Alcxrrnder lGa.) 61& 
in ~ubordination to the right of the public to 7. A person seeking to establisb title to Bn 
pass along the 'streets, and ·the propelliDg 01 office against a,nother· in- poSEeSSion of it baa 
29L.R.A. 



EVIDENCE. 

tbe burden of proving his right thereto. Till
man v. Otter (Ky.) 110 

8. The burden of proof to show that, not
"Witbstandinl! a substantial compliance with 
the California statutes as to the care of ballots, 
they have been tampered witb, or have been 
-exposed under such circumstances that a vio
latioa of them might have taken place, resting 
'Upon one objecting to their admission as en
-dence. is not discharged by simply showing 
that it was possible for a. person to have mo
lested them. Tebbe v. Smith (Cal.) 673 

9. Funds in the hands of a trustee wbo hM 
become insolvent. which are less than the 
l1mount of the trust funds. are presumed to 
belong to the trust. State v. FQ8ter (Wyo.) 226 

10. The burden is on the seller to show the 
l'urchaser's inability to carry out bis contract, 
in order to avoid the payment of the broker's 
fees, where be accepted hit;n without any mis· 
:representation or suppres.<;ion of knowledge by 
:the broker as to tbe purchaser's financial 
ability. Fairlll v. Wappoo Mills (S. C.) 215 

11. No presumption that grade crossings ex
-pressly authorized by a special statute were 
intended to be subject to the general law re
-qui ring approval of the railroad commissioners 
-can arise from the mere fact that they are 
numerous, while the general policy of the law 
bas been to restrict such crossings, if the act 
-does not increase the total number, and indi-
-cates that they will be temporary because of 
4:he possible elevation of tbe track. NeU) York, 
11'. H. &: H. R. Co. v. Bridgepurt Traction Co. 
(Conn.) 367 
• 12. The burden of proof is upon a city in 

an action for the value of property destroyed 
by It as a nuisance without first condemning 
the same, to show that its destmction was 
Jl"eally necessary to the public health or safety. 
-Savannah v. MuUlgan (Ga.) 303 

13. An accident to a person waiting for a 
street car, who is struck by tbe sudden switch. 
ing of the car upon a side track, does not make 
3 prima facie case .of negligence on the part of 
the carrier. Don01JaJ' v. Hartford Street R • 
.00. (Conn.) 297 

14. Negligence of the person conducting a 
'Public exhibition of horse·raciu!! cannot be 
presumed from the mere fact that a spectator 

. was injured by a runaway horse while within 
.the place reserved for spectators. Hart v. 
.Wa8ltington Park (Jlub (Ill.) 492 

15. The burning of a house throngh fire set 
from the sparks of a firepot placed upon its 
roof by workmen engaged in repairing it will 
be presumed to have been caused by their neg
ligence. Sltafer v. Lacock (Pa.) 254 

16. An explosion of nitro-glycerine in pro
.cess of manufacture into dynamite raises 8 
presumption of negligence, in· the absence of 
:any explana'ion of the real C8use of the ex
plosion. Judson v_ G'iant Powde'r Co. (Cal.) 

718 
17. A. p1atntllr must be presumed to have 

-caused an explosion of natural gas by his own 
.:act, where his complaint against a gas com
pany for the explosion does not charge the 
.company with any negI.igence except in failing 
to cut. off the supply, ifud does not make tLDy 
~L.R.A. 

allegation. as to tbe cause of the· elptosion. 
McUahan v. Indianapo:;s Natural GaB Co. 
(Ind.) 355 
Docum.entary • 

18. A certificate of the clerk that he has 
mailed a notice of scire facias addressed to the 
defendant, which under ill. Rev. Stat. chap. 
22. § 12. is declared to be evidence. is prima 
:facie evidence that the Dotice so sent by mail 
was received. Bickerd£ke v. Allen (Ill.) 7::12 

19. A recital in a judgment that due proof 
was made is at leas& prima facie evidence of 
that fact. Id.. 

20. As against strangers thereto a receipt is 
incompetent evidence of the payment thereby 
acknow ledged, for as against them it is but 
the hearsay declaration of the puty who 
signed it. made without opportunity for his 
cross-examination, and independently of his 
oath. EU,son v. A~ight (Neb.) 731 

ParoL 
21. Parol evidence is admissible to ascertain 

the intention of the parties, where one who is 
not a party to a promissory note signs his name 
upon the back ot it. Peter80n v. Russell 
(~linn.) . 61a 

22. Evidence of a contem poraneoUB agree.. 
ment by a wife to procure a divorce from her 
husband is -inaJ.m~ibIe to defeat recovery by 
her upon a written agreement valid upon its 
face for the release of her dower ri~hts in real 
property of the husband. where s'he has per
formed the written agreement upon her part, 
which of itself constitutes a consideration for 
the undertaking of the other party. and after 
such agreement she resumed marital relations 
with her husband. although such an agreement 
would be admissible if the action were upon a
bond. bill, or note, to prove that tbe considera
tion was unlawful. 1m" v. IrlJin (Pa.) 292 

23. Liability for brokerage upon a contracS; 
for the sale of a certain qnantity of a commod
ity. "seller paying brokerage at 10 cents per 
ton," cannot be reduced by proof ofa custom 
to pay brokerage only on the amount actual1y 
delivered. Fairly v. Wappoo .JHlla (8. C.) 215 

24. Evidence of custom and usage is Dot ad. 
missible to explain or vary the terms of aD ex· 
press contract, whether written or· verbal, un. 
am biguous in its terms. unless to show the 
meaning of certain terms used in the cODtract~ 
which by well·established custom or longu!'ag'e 
have acquired a meaning different from thaS; 
which they primarily bear~ Id~ 

Deelarations. 
25. Evidence of a conversation which oe-

curred in defendant's absence is not rendered 
admissible against him by the fact that it 
would tend to contradict statements made by 
defendant's couosel in his opening statement to 
the jury. Munzer v. Stem (Mich.) 859 

26. That both defendants jointly sued for 
alienating a husband's affections, and who are 
shown to have acted in concert. were not 
present. at a conversation with one of them re
specting an inducement held Ollt to the bus
band. will not prevent the admission of the 
evidence of such conversatioD~ Pria v. Price 
(Iowa) 150 

27. Evidence of conversations lJetween .. 
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lonshand and hls- father, and between tlle la1- Of repairg after accident. 138 
ter and the wife's father. may be proved in an Declarations of employes. 256 . 
.r..~tion for alienating the husband's affections, Re 
. d h h . h d babl l'e ceipt as evidence of payment as against 
In or ertos owl ewelg tan pro ee.u.ect third parties: (1) ordinary receipts: (a) not 
-of 8 property inducement held out to him to admissible; (h) admissiblej (IL) receipts in 
abandon her. la. deeds.· 73T 

28. Evidence tliat a grantor of 8 pat:t of a 
tract of land told a grantee that a well nearly EXCEPTION. See ApPEAL AND ERROR,. 
on the boundary line, but on tbe land not COD- 1-4. 
veJed, "belonged to" and u would be sold" 
with the land conveyed, is inadmissible to EXECUTION. See also JUDICIAL SALE, 2. 
'Show the legal effect of the deed as against a 
subsequent purchaser of'the remaining land. A levy on 8. portion of the property of a rail. 
Robinson v. Clapp (Conn.) 582 road company is not valid under .Minn. Gen. 

29. Declarations of the workmen of one em- Laws 1868, chap. 56, §~ 1-3, as against mort
ployed in repairing a house whi('h is burned gagees of the property as to whom the road. 
<Juring such employment, 8S to the caose of rolling-stock, and personal property constitute 
the :fire, are admissibJe to char~ him with li- an entIrety. but the remedy of creditors in such 
ability when made while the· fire is in pro. a case must be against the property as an en
gress. Shafer v. Lacock (Pa.) 254 tirety. Central Trust Co. v. Moran (Minn.) 

212 
Relevancy; weight~ 

30. The right to prove the good charact~r of EXECUTORS AND ADMINISTRA. 
an accused is properly confined to a few years TORi3~ See also INTEREST. 3; TR"GSTS, 1. 
previous to the crime, without allowing proof 
of his reputation long before. in boyhood 1. The mere fact that a debtor to the estate 
days. State v. BalT (Wash.) 154 has the legal title to a piece of land does not 

31. Evidence that it is practicable to place show that a compromise with him by an ex· 
railings about the top of tenders to increase ecutor of a claim due the estate was improper. 
their capacity, and that this was not done in ReRicker'8 Estate (Mont.) 622 
the case in hand, is admissible on the question 2. An executor may lawfully be allowed his 
of negligence in loading a tender so that coal commissions on the disbursements of the year 
feU from it and injured the plaintiff. Union on his accounting at the close of the year. Re 
.P. R. Co. v. Erick8(Jn (Neb.) 137 Ricker'8 Estate (!Iont.) 622 

32. Permanent lung trouble, Deed not be 3. Compelling a person to disclose his pas-
specifically alleged to admit proof of it in an session of any property of a decedent's estate, 
action for damazes for personal injuries, if or his knOWledge concerning such estate, on 
the injuries are aJleged to be permanent and penalty of imprisonment for refusal. in pro
the evidence shows that the lung trouble ceedings on behalf of the estate, being a rem. 
would probably result from the injury re- edial, and Dot a penal, proceeding, is not 
ceived. Montgomery v. Lan8J,'ng City Eitt. R. within the constitutional provisions against 
(lo. ~.Mich.) 287 makin~ any person 8 witness 8~aiDst himself 

33. An answer under oath hus no greater in 8. cnminal action, and against unreasonable 
force as evidence than the bill, under Ill. Rev. &-arches and seizures. Levy v. &n Francisco 
Stat. cbl}p. 22, § 20. where ,the bill waives the Super. Ot. (Cal.) 811 
oQath. Bickerdz'k,e v • ...:tilen (lU.) 782 NOTES AND BRIEFs. 

34. A provision in a judgment for a sJ)fri- Executors; liability of, for compound inter. 
1ic sum of money. with interest, that it be 
paid in United States gold coin, does Dot COD- est. 622 
stitute it a variance from a declaration describ- EXPLOSION. See also EVIDE:SCE, 3, 16, 
ing the judgment as for 8 certain number of 17j GAS, 2~ 
dollars or for moneysimply,-especialJy where 
the complaint npon which it was rendered 1. The duty of keeping natural gas under 
describes the Dote upon which the suit was control while i~ is being transported is tmposed 
brought as notes for the payment of so many by Ohio Rev. Stat. ~ M6la, and damages re
<loUars, and not so many dollars in United suIting to others without their fault by its ex· 
States gold coin, and the judgment was one plosion while being thus transported by a I?RS 
by default. Belford v. Wood!l'ard (IlL) 593 company will make such company liable: 

tberefor. although not negligent in regard 
NOTES A1ffi BRIEFs. thereto. Ohio G(U Fuel Co. v • .i1l1dretCs(Ohio) 

337 
See also CRnrrNAL I,Aw. 2. The risk of damages from an explosion in 

Evidence; presumption of negligence. a dynamite factory is not assumed by convey_ 
256, 298 ing land for use in that business~ and by con. 

Burden of proof as to negligence. 493 tinuh:1g to carry on business near by after one 
expt~ion has {)Ccuned. Judaon v. Giant Pow. 

Burden of proof and evidence generally in der Co. (Cal.) 718-
respect to negligence in escape and explosion 
of gas. 342 NOTES Alm BRIE:FS.. 

Burden of proof 82 to excessive force. 530 Explosion; liability for explosion of gas. 337 
To overthrow written contract. 5S Negligence in the manufacture and storage-
Parol, as to writing. 293 612 -of gunpowder .• nitro-glyceriDe. dynamite, and 

29I.R.A.. 



FENCE-GAS. 

<liher expJosives~-{I.) ~eneral doctrine; (II.) 
the effect of city ordinances; (III.) nettJigence 
in the manufacture; (IV.) negligence in the 
storage. . 718 

FENCE. See RAn.EOAD., L 

FERRIES. 
1. A. railroad company owntng a ferry fran

chise, which runs a ferry as part of its line, 
cannot, while operating' the rest of its line, dis 
continue the ferry because it is not profitable, 
and refuse to obey a legislative reqoirement to 
operate it. BrO'llJnell v. Old Colony B. Co. 
(Mass.) 169 

2. Duty to operate a ferry under a fra.nchise 
may be specifically enforced by a suit in court 
authorized by statute; and forfeiture of the 
charter is not the only remedy. ld. 

S. An order by the court to operate a ferry 
may be. in the first instance, to provide a suit· 
able ferry. without definitely deciding what 
kind of a ferry is suitable.. Jd. 

4. Acquiescence by the state in the abandon
ment of a ferry is not shown by mere failure of 
otlicers to take action to compel its operation. 

Id. 
5. The enforcement of a penalty due to the 

Btate under ]Iass. Stat. 1894,. chap. 392, for 
failure to operate a ferry. cannot be had in a 
suit on petition of individuals to compel the 
operation of the ferry. Id. 

6. Special mention of a ferry franchise is not 
necessary to convey it, in 8. transfer of a rail
road of which the ferry is practically an ex· 
tension. ld. 

NOTEs ANn BRIEFS. 

Feny; franchise of; duty to operate. 169 

FIRE. See also COlDfERCE, 1; CONTXACTS, 
8; EVIDENCE, 15; TlUAL, 3. 

A statute requiring screens uof the best ap
proved kind, shown by experience to be proper 
and suitable for protection from fire." to be 
used on vessels burning wood. is not unreason
able and imposes no greater burden than the 
common·Jaw rule in most states imposes in the 
case of railroad locomotives. BUTT()UJ1l v. IJelta 
Tramp. (/0. (Mich.) 468 

FISHERIES. See also BOUNDARIEs, L 
NOTES .AND BRIEFS. 

Fisberies; state regulation at. 715 

FORFEITURE. See also B=ING "''<D 
LOA!'i ASSOCIATIONS, 7. 8; CORPORATIONS, 
15,16. 

NOTES AND BRIEFS. 

. Forfeiture; of payments to loan association, 
see Bt'lLDL"'G A!Ii"D LoA..l'i ASl~OCI.A.TIONS. 

Compulsory evidence against one's self in 
case at 813 

FRANCHISE. See also CORPORATIONS, 
15, 16; FElUUES; TAXES, 8-12. 
, NOTES AB] BRIEFS. 

. Franchise; compelling operation of. 169 
29L.RA. 

FRAUD. See also CORPORATIONS, 14; SALE. 
~. 

1. Intentional fraud~ as distio2uished. from 
mere breach of duty or omissio·o to use due 
care. is an essential factor in an action for de· 
ceit. Kountze v. Kennedy {N. Y.} 360 

2. A representation upon which an action 
for fraud can be based must be false, material. 
and made knowing it was false. or recklessly 
made not knowing or caring whether it was 
true or false. Id. 

3. A misrepresentation designed to influence 
the conduct of another and upon which he acts 
to his prejudice, if honestly made believing it 
to be true, cannot create liability to an action 
for deceit. . Id. 

4. The omission of a claim then in litigation 
from a statement of the entire assets and lia
bilities of a corporation~ which is made by the 
president of the company. but not stated or 
understood to be made upon bis persona] 
knowledge. does not make him Iiablefor fraud 
and deceit to a person purcbasing bonds of the 
company-on the faith of such statement. where 
the preSIdent believed and had l'easonable cause
to believe that the claim was not valid or en
forceable against the company. ld~ 

- NOTES AND BRIEFS. 

Fraud: 1iability for misrepresentations made 
in good faith. 361 

GAJ![E LAWS. See also C",m.ERS,10. 

NOTES A..."'W BRIEFs. 
Game laws; innocent violation at 715 

GAS. See also EVIDENCE, 3; EXPLOSION. 1; 
HIGHWAYS, 1; PLEADING.6. 

1. A company actually using natural gas 
which flows through a pipe over a hjg-hway 
crossing cannot escape liability for the danger
ous condition of poorly jointed and. leaking 
pipes, because the contractor who laid them 
has not yet formally turned over the plant to 
the company or fully completed his cootrnct_ 
LeiJan011 LiUht,H. w P. Co. v. Leap (Ind.) 342 

2. The act! on previous occasions of a per
son injured by an explosion of natural tras in 
defectIve pipes may be taken into account in 
determining his contributory neglhrence by 
showing his experience and ·knowle-lge of the 
danger.--fspecialIy when previous disturb· 
ances of the pipes are charged to have been the' 
occasion of the explosion. Iti~ 

3. Conducting natural gas at high pressure 
through poorly jointed. pipes with numerous 
leaks. lying loose upon the ground where the 
public. including chlldren and other inexperi-: 
enced persons~ daily pass,-€speciaHy when it 
is laid on a. public higbway in violation of 
la.w,-constitutes actionable negJigence. Id. 

4. An ordinance limiting the price to be 
charged for gas furnished to private consum
ers is. in the absence oC legislative authority .. 
invalid.-at least as affecting a gas company' 
which has obtained consent to the use of streets 
without any condition imposed except as to 
the rates to be charged for pUblic buildings • 
Be Pry;or (Kan.) 898 



GOLD-HO~Sll: RACING. 

NOTF-S AND BRIEFS. 

Gas; liability for negli[ence in the escape 
and e~plosion of gas:- (1.) general doctrine 
governing such actions; Cli.) legislative and 
municipal control; (III.) evidence: (a) in gen. 
~ral; (b) burden of proof; (e) expert testimony; 
(d) sufficient to establish negligence; (e) immf
ficient to establish negligence; (IY.) contribu. 
tory negligence; (V.) questions for and instruc
tions to the jury; (YI.) effect of contributing 
-causes; (VII.) effect of negligence of third per· 
'Son; (VIII.)' act of fellow servant; (lX.) the 
question of notice; (X.) as between landlord 
and tenant; .eX!.) rights of the owner of the 
reversion; (XU.) effect of. upon insurance; 
(XIII.) gas generated by accident; (XIV.) right 
()f action over. 337 

GOLD. See also Bmms. 5; JUDGlIENT,1,2. 

N OTEB AND BRIEFS. 

Gold; contract to pay in, see CONTRACTS. 

GOVERNOR. 

NOTES AND BRIEFS. 

Executive function of appointment. 113 

GUARANTY. See CO"TRACTS,8. 

GUN. See HOMICIDE. 

GUNPOWDER. See ExPLOSION, ~OTES 
A.:.~ BRIEFS. 

HEALTH. See also Nt'TSANCES, 1. 

A resolution of tbe state board of he31th 
without limitation or restriction, that no pig. 
pen shall be built or maintained within 100 feet 
()f any street or inhabited house, is not a rea· 
sonable and legitimate exercise of the power 
conferred by Vt. Acts 1886, No. 93, ~ 6, and 
Yt. Acts 1892. No. 82. § 11, providing that the 
board shaH have authority to promulgate and 
~nforce such regulations for the better preser· 
vation of the public healtb in contagious and 
epidemic diseases. and regarding the causes 
which tend to their development and spread, 
as it shall judge necessary. State v. Spe'JIer 
(Vt.) 678 

NOTES AND .8Rm.Fs. 

Health; regulations to preserve. 574 

place. damages a land owner whose property 
is left upon a blind conrt, otherwise than in 
the same manner as the general public, and en
tities him to damages, although his property 
did not abut upon the vacated portion of the 
street. but only tOllched it at one corner. Chi
cago v. Burcky (Ill.) 568 

4. The right of a land owner to damages 
from the vacation of a portion of a street so as 
to leave his property upon a blind court is Dot 
affected by his subsequent opening of a street· 
which separates his property from the vacated 
portion of the original street, as his rights are 
fixed at the time of closin~ the street. id. 

5. The facts that the tracks of a railroad 
company are laid across city streets, and its 
freight and.. passenger cars are permitted by 
the city to pass over such streets upon such 
tracks, give the company no exclusive use of 
the crossing. but only a use to be enjoyed in 
common with tbe public~ Chicago. B. &- O. 
R. 00. v. Weat ChiCfJ..qO Street B. (0. (TIL) 485 
See also EmNENT DmrAIN. 

6. A constitutional prOvision against a 
"levying of taxes by the poll" is not violated 
by a statute which was substantiaITy in force 
when the constitution was adopted, compeUing 
ablebodied male residents between twenty and 
fifty years of age to JaUor two days at least an· 
nually in repairing the roads, with the privi· 
Jege of furnishing- a snbstitute or payinK 75 
cents per day instead. Short v. State (llld.) 

NOTES ll"D BRIEFS. 

High ways; vacation of part as 
abutting owner. 

40! 

injury to 
569 
89 

89-97 
Structure injuring abutting owners. 
Legislative power as to use of. 

HOMICIDE. See also DESCENT AND DIS. 
TRIBUTIO~j b'"DlCTME!'iT, ETC., 2. 

The right to fix. a loaded gun in a building 
so that it will be discbarg-ed on forcing open 
the front door, and kill a person attempting 
to enter is a question of fact or mixed fact 
and law for the jury. State v. Barr (WashJ 

-l54 
NOTES AND BRIEFS. 

Homicide; by means of spring gun, trap. or 
other dangerous instrument killing trespasser. 

154 
'HIGHWAYS. See a!so BICYCLES; Co~ .. nORSE RACING. See also EVIDENCE, 

STITUTIO!'iAL L~w. 2",,; COUNT1ES~ 1; Em· J 4,14; PLEADISG. 5. 
NE:ST DOlfAo. 0-14; STATCTES, 10; TELE
GRAPHS. 

1. Pipes for natural gas cannot be Jawfully 
laid on the surface of a highway. Lebanon 
Light. H. & P. c". v. Leap (ind.) 342 

2. An abutting proprietor is entitled to the 
use of the street in front of his premises to its 
full width. as meaDs. of ingress and egress 
and for light and air; and this right is as much 
property as the soil within the boundaries of 
his lot. Willametts Iron Work.t v. Oregon R. 
& Na •. c". (Or.) 88 

3. The vacation of a part of a public street 
('omtituting a thoroughfare across a railroad 
track, and the erection of a viaduct in another 
29L.RA. 

1. GrClunds on wbich a public exhibition of 
horse I1lcing' is given. to which the pUblic are 
invited, must be kept in a reasonably safe and 
suitable condition for the spectators. Hart v. 
Wa8hington Park Club (TIl.) 492 

2. Permittinga horse to ron in a race know
illl';' it to be dangerous and unsafe by reason 
of a vicious habit of track bolting. without 
warnin~ a woman engaged t(l ride in the same 
race, of the character of the horse, of wbich' 
she is i,g-norant. renders an agricultural society 
which is prnmoting. controlling. and conduct
in~ the race liable to ber for injuries callsed 
bi the boIling of silch horse during the race. 
Lane v. MinnelJOta State .tJgri. &e. (Minn..) 708. 



f9! HOTEL-INJUNCTION. 

NOTES AND BlUEJ!'s. 
Horse race; negligence in conduct of. 708 

HOTEL. See llmxEEPERB. 

HUSBAND AND WIFE. See also IN· 
FANTS. 

Wrongfully depriving a wife of the affec
tion, companionship, and SOCiety of her hus

. band. gives her a right of action for damages, 
under Iowa Code, § 2211. which anthorizes a 
wife to maintain actions "for the preservation 
lind protection of her rights and property as if 
unmarried.» PriC8 v. Price (Iowa) 150 

NOTES' AND BRIEFS. 

Husband and wife; action for alienation of 
affection. 150 

Support of children after divorce. 678 

IMPROVEMENTS. See also COTE..'f· 
A...."ITB. 3. 

t. A coparceneT allowed for improvements 
may be charged by way of set-off for use and 
cccupation. Wanly. Ward (W. Va.) 44.9 

2. Permanent imprQ.vements made by one 
coparcener lire ('hargf'able to the others person
ally or upon tbeir shares in the land. only 
when made by their request or agreement. 

Id. 

INDEX. See also REAL PROPERTY. 1. 

NOTEs AND BRIEFS. 

Index; as part of records. 775 

INDICTMENT AND 
TION. 

INFORMA. 

1. The parts of a book which are obsc~ne. 
indecent, and impure, when the whole book is 
not so, must be described or referred to in an 
indictment so specifically thnt they can be 
identified by the evidence, if they are not set 
out according to their tenor because untit to 
appear on the record. Com. v • .JlcCan(!e, 
(Mass.) 61 

2. An information charging that defendant 
purposely killed a person named is not insuffi
cient because there was no intent to kill any 
particular person. but merely to kill ROY one 
who might attempt to enter a certain building. 
under a statute requiring the fact to be stated, 
but making an information sufficient against 
such an attack unless the defendant could be 
misled 10 his injury. State v. Barr (Wash.) 

154 
3. Exclusive ownership of a label need not 

be alIeged in an information ~ndeT 8 statnte 
making it a misdemeanor to vend or keep for 
sale goods upon whiCh any forged. imitation. 
or counterfeit label shaH be placed to represent 
tbe goods as those of some other person, asso· 
ciation, or union of workingmen. State v. 
Bia!wp (Mo.) 200 

NOTES AND BRIEFs.. 

Indictment; setting.out obscene language. 
61 

29I.R.A. 

INFANTS. See also :NEGLIGENCE. 1; 
TRIAL, 4, 5. 

A woman cannot recover from her tormer 
husband for necessaries furnished their chil
dren, of whom she was given the custody in a 
decree of divorce based on her fault, without 
any order respecting their maintenance, unless 
he has promIsed to pay for such necessaries or 
requested that they be furnished. Fulton -v. 
li'uIton (Ohio) 67S 

INFORMERS. 
One who did not contn1mte to tbe construc

tion or maintenance of 8. sidewalk which be 
has a ri,g-bt to use may be an informer for un
lawfully riding a bicycle on the sidewalk, the 
penalty for which is for the use of 8 school 
district. Com. v. Forre8t (Pa.) 365-

INJUNCTION. See also WATERS, 6. 
1. A court of equity will never lend its aid .. 

by injunction, to restrain the libeling or sland
ering of title to property, where there is no 
breach of trus.t or contract right involved.-
:&lIen. Middleton (Fla.) . 66 

2. Injunctions which are in substance man
datory-that is, requiring some act to be done 
-may be granted by the courts in proper 
cases. Cenh-al Trust Co. v • .Moran (Minn.) 

213 
3. Opportunitjrto 2cquire the easement oian 

abutt,ing owner by agreement or condemnation 
may be given before making an injunction 
mandatory against an unauthorized approach 
of a bridge wbich is in daily use by a large 
Dumber of electric cars. wagons. and foot pass
engers. TVillamette Iron Works v. Oregon R • 
.tNan. 00. (Or.) 8S 

4. A temporarv injunction mandatory in 
substance. although it may be granted '10 a 
proper case under Minn. Gen. Stat. 1ti7S. chap. 
66, tit. 11, ought not to be granted, except un
der peculiar circumstances, and where it is 
clear that plaintiff will bave a final decree and 
the court can impose such conditions that de
fendant shall sustain no detriment. Central 
Trust Co. v. MO'I'an (Minn.) 212 

5. An injunction will not lieatthe suit of an 
abutting owner who does not own the fee to 
re"-train the laying of a street railway in the 
street, as the damages which he may suff'erare 
merely consequential. Cldcogo, B. ~ Q. R. Co. 
v. West GMcago Street R. Co. (Ill.) 485-

6. An injunction against constructing a 
troney road across 8 steam-railroad track at 
grade. the effect of which will be dangerous to 
passengers. cannot be defeated on the ground 
that it will be simply an injunNion against 
trespassers or invulves simply a claim for 
damages. New YOTk. N. H. &: H. B. Co; v~ 
Bridgeport Traction Co. (Conn.) 367 

7. A consumer may enjoin a city whicb hM 
undertaken to furnisb water to its inhabitants 
from shutting off his supply for the purpose oC 
coercing payment of an old claim aguinst him,. 
after it has accepted the rates and furni,hed 
water for subsequent periods. WoodY. Auburn 
(lie.) 376 

8. The use of tbe words "U. 8. Dental 
Rooms" and of the letters "U. 8." upon the 



, 
'Windo~ of 8 dental office may be enjoined at I (a) construction and scope of: (1) general1y; (2f 
the smt of ODe who has adopted'them as a who are debtors of the United States; (3) what 
trade-name against another who by their use is debts'sre within the statute; (4) what consti
plainly attempting to convey the idea that he tutes insolvency; (5) sufficiency of assignment 
is carrying on a branch of the former's busi- to confer priority; (6) sufficiency of attachment 
nes~. and so pr?.fit from his advertising and to confer priority; (e) when and to what it at· 
bUSIness reputation. Cady v. &hldtz (R. 1) tachesj (j) nature and extent; (g) marshaling 

52! assets; (h) liability of assignee or representa· 
9. An injunction to restrain a levy on part tive; (z) subrogation of sureties; (J) wbat 

of the property of a railroad may be granted amounts to a devestiture of the right; (k) how 
in favor of mortgagees of the whole property, asserted; (IIL) priority of the states! (a) upon 
under Minn. GeD. Laws 1868. chap. 56, what based; (b) constitutionality of provisions 
§§ 1-3, which make all the property of the for; (e) nature and extent; (d) to what indebted
company 8D entirety as to mortgagees. Cent. Dess it applies; (e) SUbrogation of surety making 
... al Trust CO. v. Moran (Minn.) 212 payment; </). when it attachet' and how de· 

10. A grantee of a part of a tract of land, vested: (IV.) priority of claims for taxes. 226-

Who is told by tbe grantor that a well on the INSURA.NCE. See also CONFLICT of 
boundary line, partially on the land unCOD- LA 
veyed. wiI1 go with the part sold, is not entitled WS, 3. 
to an injunction against covering such well 1. The failure of an insurance company of 
with a buildiDJZ'. where he has never used it anotber state to comply with the statutory pre
since bis purchase, and it has heen covered requisites to the right to do business does not 
witb a tlagstone all tbat time, and pipes con- prevent such company from enforcing a claim 
De-cting it with his bUildings are entirely on his for premiums due for insurance. although the 
1and. Robinson v. Clapp (Conn.) 582 corporation is guilty of a misdemeanor and 

11. A decree enjoining the erection of any subject to a penalty by reason of the insur
building on defendant's property "so near as ance. State Mut. 11: In8. Co. v. Brinkley Stau 
to exclude the light" from plaintiff's dwelling &: H. Co. (Ark.) 712 
house is bad for indefiniteness. id. 2. The right to recover unearned premiums 

on the termination of insurance in a mutual 
company does not exist until the dues or liabili· 

507 ties which the insured may be liable to pay 
89 under the charter·and by-laws of the organiza· 

tion can be ascertained and deducted, where 

NOTES AND BRIEFs. 

Injunction: against taxes. 
Against s~ructure in street 

INNKEEPERS. 
A hole] keeper is Dot HabJe for the theft by 

his night clerk. from the botel safe,oflmoney 
of a regular boarder who has livea in the 
house for some' months. if ordinary care and 
diligence were med in the employment of the 
clerk. Taylor v. Dowl1ell (Mich.) 92 

INSOLVENCY. See also BA:5KB, 4-6. 
PARTlS"ERSIDP. 

1. 'The right of a state or municipality. if 
any exists, to priority or preference of pay. 
ment from an insolvent's estate, cannot be as· 
serted after a general assignment for creditors, 
which passes the title. State v • . [i'oster (Wyo.) 

226 
2. A statute providing for the release of 8 

claim in full by a creditor who accepts a divi
dend under an assignmtnt cannot apply to the 
state or a municipality. under a cODstitutlonal 
provision tbat such liability can be extinguished 
only by payment into the proper treasury. ld. 

3. A deed of tr~t by an insolvent curpora
tion is Dot void as matter of law from the 
fact tbat the directors vote themseives prefer· 
ences in payment of debt. &hl1jeldt v. Slfl.ith 
(Mo.) 830 

NOTES AND BRIEFS. 

See also PARTNERSHIP. 

Insolvency; extraterritorial effect ot. 164 
Priority of state or United States in pay· 

ment from assets of 8 debtor:-(L) scope of 
note generally; (IL) priority of United Stlltes: 
(a) upon what based; (b) constitutionality of 
provisions for; (e) ~uperiority over state laws; 
:l9L.R.A. 

the cbarter provides for withdrawal by notice 
and Hpaying all dues and liabilities." Id. 

3. Smoked meats laken from a smokehouse 
to a storaJZ'e-room as fast as they are cured are 
contents of the smokehouse within the meaning 
of a policy in sepnrate sums upon 8 butcher· 
shop and its contents. and the smokehouse 
and its contents, where it was the under· 
standing of the parties tbat the smoked meats 
taken out of the smokehouse for storage were 
properly insured as contents of the smoke
house; aDd recovery may be had therefor when 
burned with the butcher· shop, altbough tbe 
smokehouse is not burned. Graybill v. Penn 
l'u:p . .Hut. F.lns • ...1880. (Pa.) ~ 55 

4. A policy of insurance on a building and 
various articles of personal property therein, 
separately valued, is not forfeited as to the 
personal property by virtue of a lack of title to 
tbe land. nnder 8 provision that the entire 
policy sball be void if the "subject of insurance 
be a buildmg on ground not owned by the in
sured in fee simple:~ since the bUilrling is not 
alone the subject of insurance. Bills v. Hlber
nia Ins. CQ. (Tex.) 706 

NOTES AND BRmFS. 

Insurance; by foreign corporation. 
Construction of poIiCY4 

INTEREST. 

712 
W 

1. The allowance of interest hpon tbe value 
of property destroyed by negligence must be 
teft to the discretion of the jury under Ca.l. 
Civ. Code, § 32'.38. King v. Southern P. 07. 
(Cat) 755 

2. A provision for the payment semi·annu· 
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any of interest on municipal bonds at a certain per cent is unlawful~ where the noti.~ of elec
tion which tbe law requires to state the rate of 
interest names such per cent payable annually. 
'&"inner v. Sania B08lJ, (Cat) 512 

3. The rate of compound interest paid by an 
'executor on funds retai.ned in his hands, which 
is more than banks would pay for a part of 
the time. and wbich has made double the in· 
come that could have been obtained by invest
ing the money as directed by the will. wiJI not 
be-iucreased to the maximum fates at which 
there is evidence tbat money could have been 
loaned. with no allowance for expenses, delays, 
.and ftrllures.-t'specialJy where the executor 
has disbursed more thaD $50.000 during a long 
term of years and his account3 for the wbole 
-estate bave been found correct in every item 
snd tbere is no delinquency or suspicion of 
iraud on bis part. Be Rickers Eatate (Mont.) 

622 
NOTES A....'ID 'BRIEFS. 

Interest: lawfulness of taking in advance:
iI.} in discounts: (a) in general; (b) by persons 
'()ther thhD banks; (e) on instruments - other 
tban bills and notes: (IT.) in periodical pay· 
ments;_<lII.) for what length of time allowed. ,Ill 

Liabilitvof executors. trustees,etc •• fore·om· 
pound interest: (I.) origin, growth, and genera1 
statement of the doctrine; (II.) prtnci-pleef the 
tlIlowance: (III.) option to, take interest or 
profits; (IV.) grounds for allowance: (a) gen
erally; (b) misconduct or gross delinquency 
generally; (c) use and admixture of trust fund; 
~d) failure or refusal to account; (e) neglect to 
invest; (j) improper investment: (0) unneces
-sadly -calling in inve-stment; th) neglect in 
winding up or paying over; (II nonperformance 
{If trusts for accumulation; (j) neglect or vio
lation of duty imposed by statute; (k) interest 
1)r profits madej (l) interest or profits which 
might bave been madej (V.) who are cbargea. 
ble; (VI.) jurisdiction to allow; (VII.) how 
-computed: (a) method of computing generally; 
(b) upon what compllted~ (e) when allowance 
'Should commence; (d) rate per cent and length 
of rests; (e) termination of allowance; (VllI.) 
wbatsufficient to release from accountability; 
{IX.) effect of aHowance on compensation: 
(X.) effect of allowance on costs~ 622 

INTOXICATING LIQUORS. See 
:MORTGAGE, 6, 7. 

IRRIGATION. See ElfL.U-,<"T DO'rAlN. 
1-3. 

.JUDGMENT. See also ApPEAL A.~D 
ERROR; C031STITlJTIO~AL LA.w, 20; )lOBT
GAGE. 6, 7, 11; SKT·OFF, ETC. 

1. Ajudgment payable in Un!ted Stares goJd 
coin is not wilhin tbe rule tbat debt will not 
lie on any oblij!3tion except for the payment 
()f a sum specifically certain. as calIing for Ibe 
payment of an unliquidated amount to be de
termined by tbe fluctuations of the gold mar· 
ket. but is an Obligation to pay in money. or 
aD agreement to deliver a certain weight of 
stanClard gold ascertainable by count of coins 
made legal tender by statute. &lfOTdv. Wood
ward (IlL) ~ 593 
29L.R.A. 

2. A default jUdgment ordering-payme.nt' of 
the amount adjudged in gold coin is void as to 
such provision, where the cl)mplaint showed 
no promise to pay in coin, but is not invalid as 
a Whole. 1<1.. 

3. A judgment of another state Ildjudicaong 
a matter Dot presented by the pleadings or 
within tbe issues may be held invalid as to 
such adjudication. but valid as to other matter 
which the judgment record shows upon its 
face to be easily and naturally separable and 
within the issues. ld. 

4. A judgment of revival in scire facias to 
revive a judgment. based upon notice by mail 
as well as by publication to a resident of the 
state, is prima facie valid in 8 collateral pro
ceeding. Biekerdike Y • .dllen (Dl.) 782 

5. An affida.vit in which the aflillntUon oath 
states." but which the certificate of the notary 
merely states, to have been usubscribed. #'witb
out saying tbat it was sworn to before him, oU 
which a scire facias to revive a judgment is 
ba..'<e:d. is Dot so defective as to defeat the judg· 
ment of revival in a col1ateral proceeding. 
where this recites that it was made on due 
proof. Id_ 

6. A judgment for 8 special assessment 
against a lot to pay for an improvement is not 
cOEldusive against the owner of the lot. who 
did nQt appear or defend in the proceeding for 
such judgment, so as to preClude an action by 
him for damages to the lot caused by remov~ 
ing the lateral support, and illegally cutting 
down the grade of the street in front of it in 
making tbeimprovement for which the assess>
ment was made. Barrell v. St. Paul (Minn.) 

778 
7. A'judgment against a railroad company 

hecomes 8. lien on its real property owned at 
the time of its recovery in the county where it 
'Was rendered. including lands acquired for 
rand way, rigbt of wily. depots~ and other rail_ 
road purposes. Steu:art-v. Wheeling &: L. E. R. 
Co. (Ohio) . . 4113 

NOTES Am> BRIEFS. 

Judgment; form of judgment and procedure 
in case of liability to make payment in coin:
(I.) form of judgment: (o) on contract to pay 
coin; (b) on contracts for coin or €quivalent; 
(c) for coin converted or misapplied; (d) for 
dama~es in other cases; (e) for o'bHgations 
created by law; (fJ for costS; (IL) pleadings 
ar:.d procedure. 593 

Conclusiveness of. 770 
Enforcement in other states_ 165 

JUDICIAL NOTICE. See EYlDENCE. 

JUDICIAL SALE. 
1. The sale ofthefrei,g-ht bouse and a portion 

of the right of way and tracks of !l railroad, 
although at its termi[)us. ,--'sunot be sustained 
as !l mode of collecting nn asses::.ment for ioeal 
improvements. .Lake Shore &: M. S. R. Co. v. 
G-ra7ld Rapids (Mich.) J 95 

2. A judgnient cre<:iitor may cause the sale 
of an the property of a railroad company to 
satisfy his lien, in a proceeding in equity to 
w hicb all persOIlS interested are made parties 
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and in which the proceeds may be properly 
apPlied, although be cannot have 8 sale on ex
ecution of the property to which the lien at
taches. if that is part only of the corporate 
property and necessary in connection with the 
balance of the property to enable the company 
to discbarge its public duties, or when the sale 
would materially impair the uses and value of 
the balance of the property. Stewart v. Wheel
ing &: L. E. R. (ki. (Ohio) 4118 

3. An intent to devest a tax lien is not shown 
by B decree for the sale of property free from 
mechanics' • laborers' , materialmen's, and other 
liens or encumbrances of any kind whatso
ever. Blo:xham v. Oon8umertl E. L. cf: Street 
R. 00. (Fla.) 507 

4. A tax 1ieD cannot be devested by a judi
cial sale of property free from liens by order 
of the court in an action to which tbe state is 
Dot a party. so as to compel the state to look 
to the procef'ds of the sale rather than the 
property itself for payment of the taxes. Id. 

JURISDICTION. See APPEAL Al!ID 
ERROR; COURTS. 

LEGISLATURE. See OFFfCKRS, 2. 

LEVY AND SEIZURE. See EucurIo,,; 
lNJUNCTIOS, 9; MORTGAGE, 13. 

LIBEL. See also lltJUNCTIO". 1; Pr.un
nm,13. 

1. Falsely to publish of a person that he 
uwould be an anarchist if he thought it would 
pay" is libelous. Lewi6 v. Dally News Co. 
(Md.) 59 

2. Where it appears from a compla.int in an 
actioD for libel based on aD allegation in a 
pleading in aDotheract\on, that the defamatory 
allegation was wholly gratuitous, irrelevant, 
and immaterial, that it was well known by de
fendant to be false and untrue~ and that it was 
publisbed without cause or justification and 
with express malice,-it is not privileged. 
Sherwood v. Powell (!finn.) 153 

NOTES AND BRIEFS. 

Libel; what constitutes. 59 
By pleading. 153 

JURY. See EMINENT DOlIAIN, 4; En. LIBRARY. See COLLEGES. 
DENCE,5. 

LABEL. See lNDlcnm..'"IT. ETC., 3; TRADE
MARK, 1.2, NOTES AND BRIEFS. 

LABOR UNION. See CO~STITUTlONAL 
LAW, 16, 19, 2fi.27; U'DICTMMT, ETO., 
3; TRADE-MARK. 1-3. 

LANDLORD AND TENANT. 
1. A covenant in a lease of railroad property 

used for warehouse purposes, relieving tbe 
company from liability for loss by fire, does 
Dot bind an agent of the lessee in charge of the 
property~ a stranger to the lease, who stores 
his OWD property in the warehouse. Eing v. 
&mth'rn P. (ki. (Col.) 755 

2. The occupancy of a part or a schoolhouse 
as a residence by a teacher for the purpose of 
enabling him the better to perform b~ con
tract to teach does not make him a tenant of 
the school district employing bim. but his 
occupation is that of the district. A.lpiM Ttcp. 
School blat. 1J'O. 11 v. Baise/Ie ranch.) 576 

S. A person lawful1y in possession of Iand~ 
whobolds over without right. becomeaatensnt 
at sufferance if the owner permits him to re
main a sufficient length of time to imply an 
intentional acquiescence in the occupancy, al
though bis previous holding was not that of a 
tenant; and a consent to tbe occupancy, either 
express or presumed from Japse of time. is not 
essential to create tha.t relation. ld. 

NOTES A..~ BRIEFS •. 

Landlord and tenant; negIig'i!Dce of. in re· 
spect to gas. 358 

Estoppel of tenant as to title. 576 
Use and occupa.tion; school district as land-

lord. 577 

LEASE. See CONTRACTS, 8. 

LICENSE. See also BROKERS, 2; Cox
MEltCE, 2, 3; COYS1'ITUTIONAL LAW, 25; 
MUNICIPAL CORPORATIONS. 6, 7; PA
TENTS; PEDDLERS; STATUTES, 16. 

1. An ordinllnce for the Jicensinl!' of transient 
merchants is Dot to be regarded-as discrimi
nating agaim:t nonresidents merely because 
there may Dot be any resident mercbants whc 
are compelled to pay the license. Ottumwa v. 
z"kin<l (lowa) 734 

2. A. license fee of $250 per month, 01' $25 
per day for shorter periods, exacted from 
transient merchants by aD ordinance. is ex
cessive and invalid,. amounting to an exercise 
of the taxing pOwer ratber than a police meas· 
ure. ld. 

3. A. privilege tax on a street-cal' company 
is Dot within Colo. Const. art. 10. ~ 3. requir
ing "all taxes" to be uniform on the same class 
of subjects. Denr:er City R.. Co. v. lJem;er 
(Colo.) 60S 

NOTES AND BRIEFS. 

See also COllllERCE. 

License; for business in e. city;; as 8. tax. 609 
Use of funds recei vcd from. 799 
Reasonableness of fee. 734 

LIENS. See Jl'DmfE"T, 7; TAXES, 17-19; 
V~DOB AND Pt::RCHASER, S. 

LIGHT. See E3.SElIENTS, 2; lNJUNCTIOS, 
11. 

LIMITATION or ACTIONS. 
1. A foreign contract between nonresidents 

may constitute s canse of action within the 
meauinO" of a statute providing that if auyper
son liable to an action shaH be 3.bsent from the 
state when it accrues he shall have DO benent 
of tbe statute of limitations wbile such absence 
continues. MtU071 T. Union Milll Paper Mfg. 
00. (Md.) 2'lS LEA VI:. See Q-.:-o WARRANTO, 1. 

29 L. R. A. i!7 
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2. A lIonre~ident of the state whose obJig:a
tion is sought to be enforced by anotber non· 
resident through :zarnishment of funds in the 
bands of a resident is within the provisions of 
a statute tbat any person liable to an action 
who is absent from the state when it accrues 
shall have DO benefit of the statute of lhnita
tions while the absence continues. Mason v, 
Union Mill. Paper Mfg. Co. (Md.) 273 

NOTES AND BRIEFS. 

~unDiDg of statute against 

AB to nonresidents. 

LIS PENDENS. 

commonwealth. 
170 
273 

1. Actions and judgments in the courts of 
tbe United States are not affected by Ohio 
Rev. Stat. § 5056, providing that a certified 
copy of 8 Judgment Ulnst be recorded in the 
county in which property is situated before 
third persons in that county will be charged 
witb notice of an action or judgment in an· 
ether county affecti.ng tbe property. Stewa7't 
v. Wheeling'" L. E. R. Co. (Ohio) 438 

2. A suit in a federal court to roreclose a 
railroad mortgage is constructive notice 
throughout the district, so that the decree will 
bind all persons acquiring an interest in or lien 
00 any part of the property during the pen. 
deoey of the suit.. Id. 

LOBSTERS. See CARRIEBS. 10. 

JIlANDAMUS. 
1. Mandamus to compel officers to turn over 

funos can be granted only to the extent of the 
funds that are in the treasury. although they 
may have improperly di~posed of a part of the 
funds which they should have turned over. 
IJU1Jal'County ComT8. v. Jack80nt'z"lle(Fla.) 416 

2. Mandamus may issue to county commis
sioners to tmn QverHmd funds in the county 
treasury by issniIlg a warrant for that purpose, 
when the law makes it their duty to turn over 
the funds, and the money can only be drawn 
on 8 warrant issued pursuant to their order. 

• Id. 

3. An order directing a rai1road company to 
re~tore and operate a passenger train as before 
is not final or conclusive under tbe Kansas 
Matute, and canDot be specifically enforced in 
the l,'Ourts by mandamus. State. Kellogg, v. 
Mi3souri P. R. Co. (Kan.) 4-14 

NOTES A...""iD BRIEFS. 

Mandamus; to compel acts by corporations. 
. 444 

MANDATORY INJUNCTION. !lee 
INJCNCUON, 2-4. 

MARKET. See TAnS, 3. 

MARSHALING. 

NOTES A.ND BRIEFS. 

}'1aJsban!!~; .of assets as 
of state or t.:nited Sta'tes. 
2!fr.. R. A. 

affecting priority 
238 

IllASTER AND SERVANT. See also 
CARRIERS; CONSTITUTIONA1.o LAW, 10. 12. 
15, 16, 18, 19, 24. 27; PROXIMATE CAUSE. 
1; STATUTES, 8. 

1. A statute providing that no female shall 
be employed in any factory or workshop more 
than eight hours in anyone day. or forty-eight 
bours in aoy one week, prohibits both tbe em· 
ployer and the employe from entering into a 
contract of employment for a greater time and 
restricts their right to contract with each other 
with reference to the hours of labor. Ritchie 
v. People (IlL) 79 

2. A railroad employe is not bound to report 
to the compally facts which it already knows. 
Pennsyl'tania 00. v. McCaffrey (Ind.) 1M 

3. A railroad company which requires a 
train crew to be on duty nineteen hours each 
day, withf)ut time for rest or food, is liable for 
an injury to a track hand. caused by the at
tempt of some of the crew to operate tbe train 
while otbers have temporarily left it to pro
cure food. ld. 

4. It is not negligence for a conductor and 
engineer of a train to leavEt it to procure food -
after thirteen hours of consecutive service. 
with no provision made by the company for a 
food supply. Jd. 

0, A railroad company is liable for injuries 
to a track hand. which are caused by its at
tempt 'to operate a train with only a fireman 
and a brakemaD. Id. 

6. A. section boss, knowing tbe custom ef a 
portion of a train's crew to leave it at a certain 
time for food, is not charged with the duty of 
ascertaining that they have not left it before 
attempting to put his carO!l a tra.ck which the 
train has passed, for fear the train may back 
on him without warning. lei. 

7. The effort of a ~ection boss to save a band 
car in his charge from injury by a. train back· 
ing towards it is not negligence as matter of 
law. althougb in trying to get away after ascer
taining that. the cat cannot be saved he falls 
under it and is injured, if he acts naturally. 
and not recklessly, although by acting dtlIer
ently be might bave escaped. ld. 

S. A section man is not a fellow serva.nt of a. 
tireman or one employed to load tenders with 
coal. Union P. R. Co. v. Erickson (Neb.) 137 

9. Consociation in the same department of 
duty or line of employment. is necessary to 
make fellow servants.. Jd. 

10. )linn. Gen_ Laws 1887. chap. 13. mak
ing nilroad companies liable for injuries sus
tained by the negligence of fellow servants, is 
not applicable to street railways, although 
operated by cable. Funk v. St. Paul City R. 
00. (lUnn.) 208 

11. The boss or foreman of a gang of men 
unloading an,d Jeveling dirt on a railroad, who 
is under the immedhte control of a railroad 
official who is often rresent~ sometimes daily. 
direcliIlg the work, is a fenow servant of 8 
member of tbe gang who is injured by the 
foreman's failure to give notice that the train 
is about to move, whether he had authority to 
biro::! and discharge the men under him, or Dot. 
8chToeder v. ]fUnt &; P. M. R. C6. {Mich,) 321 

12. One engaged in repairing a house is not 
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relieved from l1ability for inju!y thereto by 
tire through the negligence of hIS workmen, 
because he furnished proper appliances and 
competent workmen. Shafer v. Lacock (pa.) 

254 
13. A mine foreman is personaUy liable for 

bis negJigence causing injury to a workman in 
the mine, either under Pa. Act of 1891 permit
ting only certitied foremcn to be employed and 
rf'§!:ulating their duties, or without regard to 
such statute. Durkin v. Kingstl;n Coal Co. 
(Pa.) 808 

NOTES AND BRIEFs. 

Bre also BAJL:a.IIDiT. 

not such bonds shaH be given priority over the 
first-mortgage bonds, wbich were issued to 
promoters. because of their fraud in procuring 
their preference. Boopn v. Oentral TrUBt Co. 
(Md.) 262 

4. A stipulation in second·mortgage bonds· 
of a corporation that tbey shall not be enforced 
against the individual estate of stockholders. 
will not prevent equity from refusing to en.
force a first mortgage held by such stock
holders until they have paid for their stock. 

ld. 
5, First mortgagees will not be permitted by 

equity to assert their lien a~ainst the property· 
in preference to a grantor's lien for unpaid 

Who ale fellow servants. 138 purchase money. a waiver of which they pro-
Foreman as fellow servant. 
N€gligence of fellow servant 

p10sion. 
AssumpUon of risks in service. 

321 cured by {to fraudulent device so as to let in 
their mortgage as 8 first lien. although the 
grantors agreed to take a second mortgage as 
security, which 00 its face declares that it is 
subject to the lien of the first. id. 

canslng ex-
358 
105 

MAXIMS. 
1. A ,e-rantor cannot be allowed to derogate 

from his own grant. Roln:nscn v. Clapp 
(CODD.) 5112 

2. A grantor is presumed to convey. 80 far 
as it is in his possession. whatever is necessary 
for the Ieasonable enjoyment of tbe thing con
veyed. Id. 

6. The interest of a prior mortgagee cannot 
be displaced by the lien of a judgment for 
damages in consequence of the sale of intoxi
cating liquors, under. the lllinoi3 Dramshop 
Act, § 10. rrovidiog that if any person sha.ll 
rent or lease to another any building to be used 
for the sale of such liquors, or knowingly per- . 
mit it to be so used or occupied, it may be wId 
to pay any such jud~ment against anyoccu
pant. Bel! v. O(UJsem (II!.) 571 

3. Res ipsa loqnitur. Hart v. Wasldngton 
Park Club (In.) 492; Judson v. Giant Powder 
00. (Cal.) 718 

7. The provision of the Illinois Dramshop 
Act, § 10, making the building and premises 
where intoxicating liquors are sold with per

lredas. mission of the owner liable to sale under a 4. Sic utere tno ut aIieonm non 
Brim v. Jones (Utah) 

5. Stare decisis. Den~er 
Denter (Colo.) 

6. Valenti Don:fit injuria. 

97 jUdgment against the occupant for lIamages 
City R. Co. v. from the sale of sucb liquors, applies only to 

608 owners or those baving a rentable interest in 
JurlMn v. Ulant the property. and not to a contingent interest, 

71:; such as that of a mortgagee_ id. PvWder 00. (Cal.) 

NOTES AND BRIEFS. 

Loss between innocent parties_ 

S. A grantee of mortgaged property is per
sona11y Hable to the owner of the mortgage 

607 under his assumption of the payment of the 
mortgage debt as part of tbe consideration of 
the conveyance to him, Without reference to 
whether bis jrnmediategrantor is liable or not. 
Uare v. Murphy (Neb.) 851 

MINES. See MASTER A... .... J> SERroUT, 13. 

MONEY. See Bo~~s. 5; COXTRACTS. 
NOTES AND BRIEFS; JUDGlIE... .. rl', 1, 2, 
NOTES AND BRIEFS. 

9. The purchaser of a mortO'age obtains DO 
rights as against n. prior mo';-tgagee by the 
wrongful act of his own agent in discbargiDg 

MORTGAGE. See a1so Bmrns, 4; COSTS the prior mortgage, whicb remained in his pos
AliD FEES. 3; PLEADING1 10, 11; REAL session after the transfer of a note which was 
PROPERTY; SUBROG.!.TIOS; T.AXF.8. 17. 19. secured by it. Parker v". RandtJlph (S. D.) 33 

1~ The transfer of a note secured by a mort 10. A purchaser of railroad property 00 
Jnlge rarries with it the mortgage also. Parke foreclosure takes it discharged from all liens 
v. llandotph (S. D.) BE .iDd interests acquired pendmg the suit by per-

2. Bona fide purchasers forvaIue before ma 4;ons cbarged with constructive notice thereof, 
tllrity of genuine notes accompanied by t ~lthough they were not made parties to tbe 
forged copy of a recorded mortgage securing suit, and the latter must seek satisfaction from· 
them, which tbe purchasers took on the faith the proceeds of the sale. Stewart v. lVlIeeling 
of the records, nre entitled to the security of cf: L. E. R. Co. (Ohio) 438 
the mortgage as ag1linst persons to whom the 11. A judgment recovered in a state court 
Rssio-Dor bad previously sold forged copies of against a railroad company bi:fore CDromence
the 'izatt's accompanied by an assignment and ment of a foreclosure suit. by a creditor who 
delivery of tbe genuine mortgage. Kernoli.an was not made a party on foreClosure, is unaf-
v. Man88 (Ohio) 817 fected by the decree and sale. ld.' 

3. That commissioners appointed to make 12_ The proceeds of a resale of railroad 
_ partition of a dece~t'[t'~ estate refused to rec- property ~m behalf of a ~dgmen~ creditor, 

oQnize any value 1n 1iie;::ond·moI~gl"lge bonds after sale 10 a foreclosure SUIt to WhIch be was 
taken for property ·MJlu to a corporation will not mad~ a party. must first be applied to the 
h'lve no bearing upon tte question whether or j sall5factlOn uf en(uI:ll;r:~nces superior to his 
:9 L. R. 1>.. •• 
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lien, if theTe be any, including those set up in 
the foreclosure suit. Stewart v. Wlleding & 
L. E. R. Co. (Ohio) 438 

13. The lien of a chattel mortgage upon 
property exempt from execution is not waived 
by obtaining judgment upon the notes secured 
by the mortgage and levying upon the mort
gaged property under execution thereon, a.l· 
though the exempt property is set off to the 
debtor as such; but such lien may be enforced 
under the terms of the mortgage in a jurisdiC
tion where the mortgage creates only a lien 
and does not transfer the legal title, as there is 
no such inconsistency between remedies as 
there would be where the levy asserted title in 
the mortgagor while the enforcement of the 
mortgage :claimed title in the mortgagee. 
Barchard v. Kohn (IlL) 803 

NOTES AND BRIEl!'S. 

1tlortgagej as incident to note secured by jt. 
318 

Priority as to judgment. 
Assumption of, by grantee. 
Chattel, how enforced. 

672 
801 
804 

MUNICIPAL CORPORATIONS. See 
also Bmma, 5, 6; CO:8STlTUTlOXAL LAW, 
1; CONTRACTa; 6, 7; COUNTIES, I: ESTOp· 
PEL. 1, 2; GAS, 4; INsoL~CY, 1; LI· 
CENSE, 1; SALE, 1-3: STATUTES, 16; TEL-
EGRAPHS; W ATERB, 5. 

1. The right of a municipal corporation to 
exercise the authority, powem, and functions 
of an incorporated city, can be questioned only 
in a direct proceeding prosecuted by the proper 
public officers, nnd not by private action for an 
injunction against taxes. Kuhn v. PO'rt Town
Bend (Wash.) 445 

2. Mere irregularities: and informalities not 
affecting jurisdiction afford no ground for col· 
lateral attack on proceedings to annex territory 
to a city. Id. 

3. The mayor cannot adjourn either of the 
two bnmcbes of the general couneU alone. 
under authority of a charter providing tllat if 
they cRnDot agree on an adjournment he "shall 
adjourn them to a day not beyond the regular 
time of meeting." Tillmanv. Ott~(Ky.) 110 

4. The mayor of a city has no power to ad· 
journ the general council to a time beyond that 
at which it is directed by statute to elect a cer
tain city official, for the purpose of depriving 
it of power to make such election and permit
ting it to be doae by the alternative ejecting 
body provided by the statute in case of the 
conncil's failure to elect. ld. 
. 5. The majority of one branch of the general 
council of a city cannot, by refusing to consent 
to 'fix a time fOI the election of a city official 
whom a statute reqaires the council to elect, 
and by remaining away from the meeting, pre
vent the remaining members of the general 
council, who constitute a majority of both 
branches, from makin~ s. valid election. Id. 

6. A city whose charter provides therefor 
may collect a license imposed by it on street 
cars by enforcing a penalty for failure to pay 
for the license. Dentd Cify R. Co. v. DC'fJ'ter 
(Colo.) 608 
29 L. R. A. 

7. A. city has power to pass an ordinanre 
requiring a license to bawk and peddle therein. 
under Burnss (Ind.) Rev. Stat. 1894, § 3541, 
empowering cities to "restrain" hawking and 
peddling. &Yuth Bend v . .Martin (Ind.) 531 

8. A corporation composed of private indi
vidu.als~ not restrained by law from conduct
ing its business for priv81e benefit, which does 
not report to and is not inspected by any state 
official, wbich elects its own managers without 
the state's approval. and by law owes the stllte 
no duty.-is a priva.te corporation within the 
provisions of the TIltnois Constitution prohibit
in~ municipalities from making donations to 
pnvate corporatioDs. Wa8hingtonian Home v. 
Ohicago (ill.) 798 

9. A city baving the power to pave streets 
and pay tberefar from its treasury is liable for 
the cost of paving under a contract providing 
tbat assessments shall be accepted by the con
tractor in payment, and that the city shall Dot 
be otherwise.1iable under the contract, wbether 
the assessments are colJ~tible or not, where 
the statute under which they are made is held 
invalid and the assessments are therefore with
out authority, as the contract contemplates 
valid charges on the property, and failure to 
make the required assessments renders the city 
in default upon the contract. Barber Asphalt 
PaD. Co •. T. HarrialJurg{C. C. App. 3d C.) 401 

NOTES AND BRIEFs. 

Municipal corporations; validity of annexa-
tion to. 446 

Legislative control over-funds of. 799 
Power to regulate gas business and prires. 

398 
Contracts by a.fficer personally interested. 

463 
Liability to contractor for public improve-

ment. 401 
Liability for acts of office~s. 303 

NAME. See TRADE·MAllK, 6. 

NATURAL GAS. See GAS. 

NAVIGATION. See DAMAGES, 3: Nm .. 
ANCES, 3,4. 

NEGLIGENCE. See also AGRICULTURAL 
SOCIETIES; CONTRACTS, 8; EVIDENCE, 13-
17; ExPLOSION, 2; GAS. 1-3; HORSE RAC
ING; LANDLORD AND TE..~ABT, 1; .M.",srER 
.AND SERVAN'l"; PLEADING, 5-9; TRIAL, 
4-9. • 

1. A child nine years of age is not guilty of 
negligence if he exercises that degree of care 
wbich under like circnmstances would.reason· 
ably be expected from Due of his years and in
telligence. Lake Erie & W. R. 00. v. Mackey 
(Ohio) 757 

2. A railroad company is not liable for in
juries to a licensee bytlle slidingof a bank along 
the top of which was a footpath which he was 
using, in consequence of the removal of a 
houlrter to prevent its faIling on the tracks~ 
unless the person doing the work knew that 
such removal left the path unsafe. and faIled to 
use reasonable precautions to avoid injury 
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to persons· likely to use it, or to notify them 
of the danger. Norfolk ct W. ll. Co. v. 
Wheeler (Va.) 825 

NOTES AND BRTEFS. 

See also CONTRACTSj EXPLOSION; GA.S. 

Of infants. 757 
138 

jng purposes from a point be10w the obsirne .. 
tion to a point above it. ld. 

NO'l'ES AND B.aIEF8. 

Nuisance; private right of action for. 
Abatement by destroying property. 
Pro-vision by board of beulth. 

700 
303 
574 

What constitutes. 
Injllry to licensees. 825 OATH. See JUDGME...~T, 5; REAL PROP· 

ERTY.R 
NITRO_GLYCERINE. 8"" EnDE:"CE, OB N ~ S 

16; ExPLOSION, NOTES A~"'D BRIEFs. SeE 1 ... .1.. ee L~DICTYEXT. ETC., 1. 

NONRESIDENT. See ATTAcmrE~, 1; 
CoxFLrC'f OF LAws. 1; LICENSE, 1; LIM· 
ITATION OF ACTIONS. 

NOTICE. See also TAXES, 16. 
1. The principal is DOt chargeable with the 

knOWledge of the agent in relation to a fraud 
which he perpetrates in collusion with the 
other party. Hickman v. Green, (~Io.) 89 

2. Notice to a special agent employed to 
make a certain exchange of property, without 
any authority to pass upon the title, of mat
ters connected with the title to the property 
obtained in the exchange, is not imputed to 
the principal.-especially when the agent was 
acting for the otb~t party also, and his con
cealment of the facts was a fraud on his 
principal Id. 

3. possession of premises by a woman who 
furnishes to ber vendee as evidence of her title 
a quitclaim deed to herself, with an abstract 
showing a perfect record title in ber grantor. 
does not cbarge her vendee with notice of a 
prior unrecorded warranty deed from the same 
grantor to her and the heirs of her body. Id. 

NUISANCES. See also EVIDENCE, 12; 
HEALTH. 

1. Property which is itself a nuisance en
dangering the public health or safety may be 
destroyed by the municipal authorities with
out compensation to the owner, under a pro
vision of the cha.rter conferring the power to 
abate such nuiS!loces, where it is first con
demned as a nuisance by appropriate proceed· 
ings. or its destruction is really necessary to 
the pnblic health or safety. and an emergency 
exists. SavannaA v. Mulligan (Ga.) 30a 

2. A private action for a public nuisance 
may be maintained by ODe ,!ho!s n~t the so!e 
or even a peculiar sufferer. If hIS ,enevance IS 
Dot common to the whole public. but is a com· 
mon misfortune of a number or even a class 
of persons. Farmer~ Co-Op. Alfu. Co. v. 
.L1lbemarle &; R. R. Co. (N. C.) 700 

3. The fact that a boat was doing business 
as a common carrier. as well 8S for the maDU· 
facturers who owned it. does not preclude a 
private right of action by the owner for ob
struction of navigation.. ld. 

4. The owner of a boat, whether licensed or 
not, and whether other individuals Own boats 
similarly engaged in navigating a river or not, 
may have a private action for an obstruction 
to a navigable river, where bis boat was en
gaged in tram-portiog material for manufactur-
29L.RA. 

OFFICERS. See alf:o APPROPRIATIONS. 1~ 
CO~STITUTIONAL LAW, 4; CO~'!'RACTS, 6. 
7; EVIDENCE, 7; MANDAMUS, 1. 2; STAT
UTEs,-lO. 

1. A certltkate of qualification from a 
judge, obtained after election as county court 
cINko but before the term of office began. is 
sufficient in this respect under Ky. Const. S:i 100. 
providing that no person shaH be "eligible to 
tbe office" unless be has procured such certifi
cate, wbile it expressly makes the eligibility for 
certain offices, so -far as age and residence are 
concerned, depend on the time of the election.. 
Kirkpatn:ck v. Brotfmjield (Ky.) 703 

2. The general assembly may appoint to aU 
offices existing and not otherwise provided for 
at the time of the adoption of the Indiana 
constitution, by virtue of art. 15. § 1, author
izjng their choice "in such manner as now is 
or bereafter may be prescribed by la.w," and 
other clauses of the constitution referring to 
offices "the appointment to which is vested in 
the generalassembly.'J French v. :3tate

J 
Harley 

(Ind.). 113 

NOTES AND BRIEFS. 

Officersj qualifications for. 703 
Appointment ofj nature of power. 113 

PARENT AND CHILD. See INFANT •• 

PARLIAMENTARY LAW. See also 
MCXIClPAL CORPOP...!TIONS, 8--5. 

NOTES A~ BRIEFS. 

Adjournment of bodyj quorum. 110 

PARTIES. See ACTION OR SUIT. 

PARTITION. 
In dividing the proceeds of property which 

was unsusceptible of partition, a ('oparcener 
who has made ffpmrs and per.taneot improve· 
ments upon the property~ for which he could 
not compel contribution, may be aHowed from 
such proceeds to tbe amount by wbich the 
property at the date of the sale remains en
hanced in value from the improvements, but 
not for their original cost lVard v. Wardny-. 
Va.) 449 
PARTNERSmp. SeealsoATTAcmm.. ... T. 

Sj ATTOn...""fEYS. 1; TAXES. IS, 20. 

1. ~Iembers of a. company which fails in an 
attempt to acquire corporate existence must be 
given the advantages as well as the liabilities 
of a partnership~ Jonel v . .Aspen Hardware Co. 
(Colo.) U3 
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2. The giving of firm paper for individual 
debts of the partners for money borrowed and 
contributed by them individuaIly to the :firm 
capital cannot be declared fraudulent merely 
because the firm. was at the time insolvent, OY 

was made so by the act of making the notes. 
Re Edwaril8.t W:, Estate (Mo.) 681 

3. Individual debts of partneN may, in the 
absence of fraud, be converted. into firm debts 
which will share equally with other firm debts 
in case of dissol ution, by an agreement between 
tbe partners to that effect and the execution of 
firm paper for them. Id. 

NOTES ..rnn BRIEFS. 

" Partnership; assumption by a partnership of 
individual debts of the partners:-{I") the p:en
era! rule; (U) the question of insolvency: (IIL) 
the question ~f fraut;!; (IV.) assu~ption held 
sufficient; (Y.) 1DSUffiClent ass-umptlOn: (VI.) by 
mortgage of firm property; (VIL) by new firm. 
of debts of old firm: (VIIL) assumption of debt 
criginally incurred for firm benefit. 681 

PATENTS. 
A state statnte requiring alicense for .the sale 

of patent-rights is in violation of the tights of 
the patentee under federal law. Com. v. Petty 

. (Ky.) 78. 
NOTES ..urn BRIEFS. 

Patents; power of state to restrict and regu. 
late the sale or enjoyment of patent rights:-{L) 
as to sales: (a) sales of patent rights; tb) sales of 
patented articles; (n.) police regulations of 
other business in which patents are used; (III.) 
restricting right of action for iofringement; 
(IV.) taxation of patent rights. 786 

PEDDLERS. See also COMMERCE, 3; Mu· 
IUCIPAL CORPORATIONS, 7. 

One engaged in going personally from house 
to bouse, and selling cbairs and delivering 
the"m at the time of the sale, is a peddler 
within an ()rdina.n~e requiring peddlers to ob
tain a license. &uth Bendv. Martin (Ind.) 531 

breach of a contract, and one for specific per· 
formance of the same, based upon the same 
facts, do not render the complaint obnoxious 
to the objection that it joins several Clluses of 
action without sepante\! ~tat1ng them. San 
Diego Water Co. v. &n Diego Flu.me Co. (Cal.) 

839 
4. Averments that notice of disbonor was 

received in due time by the acceptor and at 
once delivered to the drawer and indorser by 
him are mere conclusions of the pleader and 
do not sufficiently state tlue diligence. Searee 
nepos' a Bank v. Moreland (Ky.) 305 

5. A declaration does not sufficiently anege 
negligence of the person conducting a public 
exhibition of horse racing by stating an in
vitation to the public and that a spectator, 
while in the place set apart for such persons 
and without fault on his part, was struck and 
injured by a runaway horse, without further 
allegations as to the place of the injury or de
fendant's control over the immediate cause of 
it. Hart v. Wasll.ington Park Club (Ill.) 492 

6. A complaint charging a gas company -
with negligence in failing t6 cut off the supply 
of gas from a building in which there was a 
defective pipe. and denying that plaintiff was 
guilty of contributory ne~ligence, is insuffi
cient to show that the negligence of such com
pany was the efficient cause of an injury to 
plaintiff from an explosion, as this would be 
impossible without some agency acting upon 
the leaking gas. McGahan. v. Iu,d.ianapolia 
Natural Gas Qo. (lnd.) 355 

7 .. Striking from the complaint in an action 
to recover damages for negligent injuries the 
allegation that defendant was a common car
rier of passengers is not error. unless other 
allegations show that the relation of carrier 
and passenger existed between plaintiff and 
defendant. IJonoran v. Hartford Street R. Co. 
(Conn.) 297 

8. A cause of action is stated by a compJaint 
which alleges that the railroad company moved 
a train witbout si$Dals or guards, or anyone 
except a fireman 10 cbarge of it, back upon 
and injured 8 track hand free from fault. 
Penns!llzan£a Co. v. McCaffrey (Ind.) 104 

9. Allegations of negligence of a railroad 
company in unlawfulJy stopping ft, freight 
trair::. more than five minutes across a public 

Penalties; compulsory evidence against one's highway, tmd wrongfully and negligently 
self in case of. S13 backing it while a person was attempting to 

PENALTY. See also FERRIEs. 5; !fUNICl
l"AL CORPORATIOlilS, 6. 

N OTEB AND BRIEFS. 

cross between the cars, are not separable in the 
PIGPEN. See HEALTH. sense that only one would be the proximate 

• canse of the injury. but together constitute- a 
PLEADING. See also EVIDENCE, 17; sufficient allegation of negligence as against a 

LIEEL.2. f!eoeral demurrer. Lake Erie do W. B. Co. v. 
1. An objection that a suit should have been Mackey (Ohio) '757 

brought at law, instead of in equity, cannot be 10. A prayer for payment of stock subscrip
taken by demurrer. Bibbins_ v. Clark (Iowa) tions cannot properly be inserted in a cross-

218 bill filed by se~ond mortgugees on cQrporate 
2. That a pnrchaser was not able to fulfill property in 8. suit to foreclose a first mortgage 

bis contract so as entitle the broker to COIn.- held by stockholders of the corporation, Lbe 
missions on the sale is not shown by an ane.~- priority of which over the second mortgage is 
tion that an extension of time for payment attacked on the ground of fraud. Hooper v. 
after the first draft was due was requested be- Central Trust Co. (Md.) 262 
cause the purchaser was not able t~ pay it "at 11. A crossbill by second mortgagees is not _ 
that time." Fairly v. Wappoo Mzlt8 (S. C.) 80 far foreign to a bill filed to foreclose the first 

".. 215 1 mortgage as to ~ improper, where the matter 
S. A prayer of a complaint for damages for alleged is the sa _1!;'- fI~ ~et out in the answer, and 

29L.R.A. 
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attacks the priority of the first mortgage, seek
ing to eSlablish that of tbe second,. and the 
question of priority cannot be adjusted with
·out. the aid of the crossbill. ld. 

12. A plea in a proceeding in the nature of 
quo warranto for the dissolution of a corpora
tion, alleging that respondent has fully per
formed all its duties arising out of its charter 
br providin~ a system of waterworks of suffi
Cient capacity and power to furnish the city 
an abundant supply of water. does not deny 
an allegation in the petition that respondent 
f3.i1ed to supply the city and its inhabitants 
with such water. Capital City Water Co. v. 
State, Macdonala (Ala.) 743 

13. Defining 81leged libelous terms in a par
aphrastic way. and pointing out that they were 
intended to apply to the plaintiff, is strictly 
within the office of an innuendo. Lewis v. 
Daily.New. Co. (Md.) 09 

NOTES.urn BRTEFS. 

Pleading; averment as to particulars oflper-
sonal injury. 287 

Allegation of libeL' 59 
Use of crossbill 263 

POLICE POWER. See CONSTITUTIONAL 
LAW, 13-16. 

POLL TAX. See also HIGHWAYS, 6. 
NOTES AlII-n BRIEFS. 

Poll taxes:-{L) what are poll taxes: Cll.) 
power to impose; (ilL) restrictions and limi· 
tations; (IV.) the restriction and equation of 
the North Carolina constitution; (V.) upon 
what imposed; (VL) place of taxatioo; (Yll.) 
the levy and collection; (VIII.) disposition; 
(IX.) payment of pon taxes as a qualification 
of electors. 404 

PRESUMPTIONS. See EVIDENCE. 

PRINCIPAL AND -AGENT. See 
BnOT..ERS; COXTRACTS, 7; .nloRTGAGE, 9; 
NOTICE, I, 2; SALE, 1. 

PRIVATE ACTIONS. See ![UNICIPAL 
CO.RPORATIOKS, 1; NUISA....~CES, 2, 3. 

PROFANITY. See CARRIERS, 2, S. 

PROMOTERS. See COBl'ORATIONS, 3-6; 
RECEIVElf.S, 4. 

PROXIES. See CORPORATIOss.I0, NOTES 
A.."W BRIEFs.. 

PROXIlIIATE CAUSE. 
. 1. Requiring a train crew to be on duty 

lIineteeo hours each day, without time for 
food, is the proximate cause of an injury to a 
track haud by the train's backing on him with
()ut ""arning while the fireman is the only 
mf'mber of the crew on board, the brakeman 
being off to operate a switch and the others in 
search of food. Penn8ylDania Co. v. MeOdf· 
f'ey (Ind.) 104 

2. Tbe negligence of a bandman in walking 
close to an electric-railway track while play. 
iug his instrument cannot. as a matter of law, 
be said to be lhe proximate cause of his injury 
29 L.!LA. 

by a car overtaking him; where tbe evidence 
would justify a finding that the motorman was 
guilty of reckless and wanton conduct as to the 
speed with which he approached the band. 
Mon (qomcrg v. Lansing GUy Elec. B. Co. 
(Mich.) 287 

PUBLIC IMPROVEMENTS. See also 
JUDG.lIl!:...""iT, 6; JUDICIAL SALE, 1; Mu· 
N.lCIPAL CORPoRA.TIO~S, 9. 

A tax on a railroad "in lieu of all other 
taxes" does not exempt it from assessments for 
local improvements. Lake Shore & M. 13. R. 
Co. v. Grand Rapid8 (!Iich.) 19; 

NaTE!! UD BRIEFS. 

Public improvements; exemption from as
sessments for; charge 00 railroad property. 

PUBLIC MONEYS. See BANKS, 5. 
196 

QUITCLAIM. See DEEDS; NOTICE, 3; 
REAL PROPERTY, NOTES AND BRIEFS; 
VENDOR AND PURCHAS.ER, I, 2. 

QUO WARRANTO. See also CORPORA. 
TIONS, ]; COSTS AND FEES, I, 2; PLEAD
ING,12. 

1. The relator in 8. proceeding in the nature 
of quo warranto for the dissolution of a corpo
ration need not obtain leave or an order of 
court-to institute and prosecute such proceed
ings. Capital Gitl/ Water. Co. v. State. Mac
donald (Ala.) 743 

2. A proceeding in the nature of quo war· 
ranto for the dissolution of a corporation need 
not be commenced by summons and complaint 
under Ala. Code. ~§ 2651, 2652. requirin~ all 
"civil actions," except as otherwise provided. 
to be so commenced. Id. 

3. An action in the nature of quo warranto 
may be maintained in the name ot tbe state by 
the attorney-general to oust the Board of Re
gents of the University ot Kansas from the 
{!x{!rcise of corporate powers in excess of those 
conferred ~n it by law •. State~ Little. Y. Re
gents of UrwcersUy (Kan.) 378 

4. The assumption by the Board of Regents of 
the Slate University of tbe power to collect fees 
from students for use of the library and to ex· 
clude students from the library for n'onpayment 
thereof. i3 an unwarranted assumption of cor
porate powers from the exercise of which they 
will be ousted by suit brought in the nllme of 
the state by the attorney-general Id. 

NOTES ..uro BRIEFs.: 
Quo warranto; against corporation. ... 743 

RAILRO ADS. See also CARlIlE"', 6, 11; 
CmnrERcE. 2; Cos·rn!.cTs, 4. S; COSTS 
A~'D FEES, 3; EML'IENT DOlI.UN. 12, 14; 
EVIDENCE, 11; EXECUTIOY; FERRIES, 1, 
6; HIGHWAYS, 5: IsJUNCTION, 6, 9; JUDO
ME3T, 7; JUDICIAL SALE, 2; LANDLORI: 
AND TENANT, 1; )fANDAlfUs, 3~ }lASTER 
AND SEllVANTj MORTGAGE, 10; NEGLr
GESCE, 2; PLEADtSG, 7-9; PnOXIlLA.TE 
C.A.CSE, I; STATIJTl£.5~ 14;. TAXES, 7~ 13~ 14; 
TRllL.4-7. 

1. The fact that a railroad is not fenced, in 
the absence of a statutory requircIDt:nt, does 
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Dot make JJ. railroad company liable for in
jurie@. to a person who was driving along a 
highway paraUel to the track. Reynolds v. 
Great ],'ortMrn R. fJo. (C. C. App. 8th C.) 695 

2. Compensation to a railroad company for 
the inconvenience to it is not: a necessary con
dition to the crossing of its tracks at grade by 
an electric street railway under 1egislative au
thority. New York, No H. & n: R. Co. v. 
Bridgeport Traction CO. (Conn.) 367 
See also EMINENT DmrAIN. 9-14-

3. The duty to give warning signals of the 
approach of a train at a crossing, imposed by 
Dak. Compo Laws 1887. ~ 3016, does Dot ex
tend to a person driving along a highway 
parallel to the railrond, who has not latelyused 
and does Dot intend to use any crossing. al
though he expects 8 signal to be l!iven at a pri
vate crOSSing Dear by. Reynolds v. Great 
Northem R. Co. (C. C.App. 8th C.) 695 

4. The term u any other road," in Dak.Comp. 
Stat. 1887, ~ 3016. providing for railroad sig
nals at crossings of other roads; refers only to 
public highways. and not to a private crossing. 

, Id. 
5. A person driving along a highway 10 or 

12 feet distant from and parallel to a railroad 
track, with a buffalo coat turned up against 
his ears, while the wind is blowing so that he 
does not hear a train coming behind him, but 
who does not look behind him to see the train, 
or drive with tight reins so as to prevent his 
horse, which is p:entle. from drawing him 
against the train as it passes, is guil ty of such 
negligence as will prevent recovery for injuries 
thereby received. Id. 

N OTEB AND BRIEFS. . 

See also EXINENT DOHAL."i. 

where entitled to protection; the lows doc
trine: necessity of care; Jemote quitclaim in 
chain of title. 83 

RECEIPT. See EVIDENCE, 20. NOTES AND 
BRIEFS. 

RECEIVERS. See also ATTORNEYS, 2; 
BANKS, 4; BmLDJNG AND LOAN ASSOCIA
TIONS, 97 11; TRUSTS, 2. 

1. A receivi!r appointed by the courts of one 
state cannot sue in another state to recover 
property belollg-ing to the estate, which has 
never been in his possession. Commercial ~Nat. 
&nk v. JJatherwell Iron & S. Co. (Tenn.) 164-

2. The receiver in insolvency of a building 
association is the proper person to ascertain 
the amount of losses of the association. and 
make an assessment on the members to meet 
the same. Erersmann v. &hmi.tt (Ohio) 184 

3. Vested lbns upon tbe property of indi
vid uals and private corporations cannot be 
displaced by means of receivers' certificates. 
Hooper v. Central Trust Co~ (.Md.) 262 

4. Receivers' certificates issued to a promoter 
of a corporation for money ad vanced to pay 
for improvements put on the corporate prop
erty will not be given priority over the rights 
of the seller of the property, who waived his 
lien upon the fraudulent guaranty bv another 
promoter at the time of the sale that money 
was in his possession which would be applied 
to pay for such improvements. Jd. 

NOTES A...'ID BRIEFS. 

Receivers; extraterritorial powers. 1M 

RECITAL. Bee EvIDENCE, 19. 

Railroads; signals at crossings. 695 RECORDS. Bee REAL PROPERTY, NOTES 
Rights as to grade crossings. 
Negligence causing injury at crossings. 

368 AND BRIEFS; Vru;jDOR AND PURCHASER,. 

757 2. 

REAL PROPERTY. Bee aIBo Dv.EDS; 
NOTICE,. 3; VENDOR AND PuxCHA.SER, 
1,2. 

1. Failure of the officer to index a mortgage 
Is not fatal to its validity, in the absence of 
any statute making the indexing a part of the 
recording. Armstrong v. Austin (S. C.) 772 

2. A mortgage covering both real and per
sonal property was properly recorded in a lien 
and mortgage book, under S. C. Rev. Stat. 
1872. p. 422. chap. 82. § 2. requiring a real
estate mortgage to be recorded in the register', 
office, 1\ithout specifying in what book the rec
ord should be made. Id. 
. 3. Failure of a subscribing witness to a mort
gage to sign an affidavit made by him does not 
invalidate the affidavit so as to prevent the rec
ord of the mortgage in the absence of a statute 

REFERENCE. -

1. An exception to the report of a commis
sioner, which is not made within ten days. is 
not sufficient. under W. Va. Code. chap. 1:!9. 
~ 7. to permit any new evidence which would 
reopen tbe report, but is effectual only to sup
port a motion fOT a recommital of the report. or 
a claim for a rehearing. Ward v. Ward tW. 
Va,) 449 

2. A point. as to variance in the clerk's Sig4 
nature to the certificate of record and to the
affidavit attached to a mortgage. noL raised be
fore a master or passed upon by him, or
raised by any exceptioll to bis report. cannot 
lie considered by the court in passing upon 
such report. for tbe purpose of invalidatillg 
the mortgage. Armstrong v . .Au8tin (S. C.) 

772 

or role of court requiring such signing. Id. RELIGIOUS SOCIETIES. 
NOTES AND BRIEFs. 

Real property: the efl"ect of a quitclaim 
deed in an otherwise perfect record title:-as 
to latent equities; purchaser with notice: other 
rulings: distinction between CODveyanl?e of 
land and of mere interest; doctrine of United 
States Supreme Court; where not protected; 
29L.R.A. 

1. Tbe administrative duties of tbe supreme 
body of a religious organization may be dele
gated. Kreclur v. S.~i·rey (Pa.) 4i6 

2. The duty to fix a time and place for hold
ir:g the general conference of a religious organ· 
ization is admillistrative when the laws of the 
organization provide for the holding of such 



conferences at regular intervalss and name the 
bodies which shall fix the day and place at 
which they shan be held. Jd. 

S. The appointment of the place of meeting 
of the next general conference of a religious 
org-anization. and giving notice thereof to the 
annual conferences in time for them to select 
delegates to represent them in the general con
ference. by a standing board of the general 
conference. to which the duty was delegated 
by the conference. is a fixing of such place 
accordin~ to laws of the organizatiou which 
place the duty upon the general conference. so 
as to prevent action by the oldest annual con~ 
ference. upon which the dutv is devolved in 
case the general conference fails to act. ld. 

4. The la ws of an ecclesiastical bod.r. will be 
recognized and enforced by the civil courts 
when not in conflict with the constitution and 
laws of the state. leI. 

o. An exposition by the supreme judicial 
tribunal of a religious association. of a provi
sion of the discipline to the effect that under 
it a second trial after one acquittal upon sub
stantially the same charges is illegal. is binding 
upon the members of the association and must 
be respected by the civil courts. ld. 

6. Decisions of ecclesiastical courts which 
plainly violate the law they profess to adminis· 
ter. or are in conflict with the laws of tbe land, 
will not be followed by the civil courts. Ia. 

7. The question of the regularity and Jegal 
effect of the organization of an annual confer
ence of a reli¢ous organization, after forcibly 
intercepting the entrance of the bishop ap
pointed to preside over it because of his 
alleged suspension from his office under the 
discipline of the organization. raises an eccle
siastical question upon which the decision of 
the highest tribunal of the order is binding on 
the civil courts. Id. 

8. Appointments of preachers by an annnal 
conference of a religious organjzation~ which 
has been pronounced by tbe highest tribunal 
of the order to have been illegally organized, 
confer no rights and impose no duties in re
spect to members or congregations still holding 
their allegiance to the old organization. Id. 

9. An .annual conference of the 'Evangelical 
Association. organized by a bishop with less 
than a quorum of those entit1ed to sit as memo 
bers in the conference. is. under the discipline 
of tbat denomination. irregular and illegal; 
and its appointment of preachers will confer 
no authority and impose no duty on the 
churches. Id. 

10. Congregations or parts of congregations 
of a re1i¢.ous body which has adopted as part 
of its polity the itinerant plan for pastoral 
supply of the churches, who refuse to accept 
the supply sent by authority of the regular 
eccIe~iastical agencies acting in accord with 
the general conference,-cease toadhere to the 
organization. ld 

11. Adherents to a general conference of 8 
religious organization. held at a time and 
place designated by an annual conference 
withont authority after anotner time and 
place had been regularly designated under the 
laws of the organizafion. place themselves 
outside of the organlz.-'ltion. and~ although in 
29LR.A. 

the majority. have no title to the property of 
the organization as against persons claiming 
under the regularly appointed general confer· 
enee. I~ 

12. Ecclesiastical st8nding~ and not num· 
bers. determines the title to and the right ot 
control over property held for the use of 8 re
ligious denomination. Id. 

13. The minority members of the annual 
conference of a religious denomination. when 
confronted with a revolt from the association 
of a majority of the memb€rs of the confer
ence, for which condition the discipline makes 
DO provisions may provide temporarily for the 
religious care of those adhering to the minor
ity. which action may subsequently be ratio 
fied by the highest tribunal of the denomina
tion; but neither alone nor both combined can 
give the action of the minority regularity 
which will make it binding upon the revolting 
members. ld. 

NOTES AND BRIEFS. 

Religious societies; constitutional law of; se-
cession by majority of. - 477 

RESUME: 

For resume of contents of book. see p. 865 

RIVERS. See BOUNDARIES. 

SALE. See also ESTOPPEL, 3. 
1. A city ·upon discovering that its agent 

was paid a commission upon a sale to it may 
either repudiate or ratify and affirm the con
tract. as it elects. Filldlay v. Pertz (C. C. App. 
6th C.) 188 

2. The tight of a city to rescind a sale to it 
because a commission was paid to its officer 
through whom it was made is Dot affected by 
the fact that the seller did not know that the 
city was ignorant of the double relation of 
such officer and supposed that he would give 
the city credit forthe commission. Id. 

8. Ratification ot a sale to a city notwith~ 
standing a commission paid to its agent by t.he 
seller confirms it snbject to the warranties 
made; and the city may, when sued for the 
purchase price~ recoup to the extent of any 
damage sustained by the breach of any W~ 
ranty. It!.. 

4. Fraud in the purchase of goods is waived 
by the sellers entering into a compromise 
agreement with the purchaser, by which the 
latter returnsa portion of the goods and agrees 
to pay for the balance on terms satisfactory to 
the seUer. Munzer v. Stern (Mich.) 859 

o. Sellers of goods to one who purchased 
with intent to defraud, who have been fn
duced to leave a portion in possession of the 
buyer under a compromise agreement entered 
into by the latter with the intent to defraud, 
may rescind the agreement and retake tbe 
~oods. lrl. 
~ 6. A tender back of what be obtained by the 
compromise is not necessary to justify its reo
scission, where one from whom goods were 
fraudnlently purchased regained a portion of 
them under a compromise agreement which 
left the remainder in the bnyer's possession, 



'.but which was entered into by the buyer with 
intent to defraud tbe seller of the proverty. 
Hunza v. Stern (Mich.) S09 

NOTES AND BRIEFs. 
Sale; bona fide purchaser. 607 

SCHOOLS. See also r...,'DLORD Al!iD TEN
A3T, 2; TAXES, 4-

1. A statute authorizing school autholities 
to make vaccination a condition of the privi~ 
lege of attending public schools is essentially 
a police le-gulation, and does not violate the 
constitutional guaranties of due process of law 
(lr equal protection of the law. Bissell v. 
Dariaon (Conn.) 251 

2 .. The existence of smallpox in a town, or 
en indication that an epidemic of that disease 
Is likely to present itself, is Dot necessary to 
permit school committees to require vaccina' 
tion of pupils before attending public schools1 

Ullder Conn. Gen. Stat. §§ 2137. 2197. IrL 

NOTES AND Bnms. 
Schools; regulation as to attendance. 252 

SCIRE FACIAS. See CONSTITUTIONAL 
LAw. 20; JUDGl!E..."'IT, 4. 

SEARCH. See also ExECUTORS AND.AD
MINISTRATORS. 3. 

NOTEs AND BRIEFS. 
Searches; to compel one to furnish evidence 

4gainst himself. 818 

SEIZURE. 

N OTKS AND BRIEFS. 

To obtain evidence. 818 

SERVITUDE. See EASEIDlNTS. 

SET·OFF AND COUNTERCLAIM. 
The right to set at! independent judgments 

rendered in different suits growing out of dlf~ 
ferent causes of action is subject to attorneys' 
Jif'OS aT claims for services. P~Oert8 v. Mitchell 
(Tenn.) 700 

SHIPPING. See COllMERCE, 1; DAM· 
AGES, 3. FmEs. 

SLANDER OF TITLE. See IsJUNc
TlON.1. 

. SLEEPING CAR.. See CA.RRIERS. 9. 

SPECIFIC PERFORMANCE. See 
FEB lUES, 2. 

STATE. See also BOmIDABIEs, 1; L~SOLV· 
ENCY, 1; PAT~TS. 

NOTES AND BRIEFS. 

Bee also PATE!'i:TS. 

State; priority in respect to payment from 
assets of debtor. 226 
'9 L. R.A. 

STATE INSTITUTION. See also AG
RICULTURAL SOCIETIES; COLLEGES; COR. 
PORATIONS, 1; Quo W ARRAmO, 3, 4. 

NOTES AND BRIEFS. 

Nature of incorporated institutions belonging 
to the state:-iI.) in general: (a) banks; (o} 
educational iDstitution~; (c) other state insti
tutions; llL) liabilities of such institutions; 
(III.) directors, trustees. and officers: (a) in 
general; (0.) personal liability. 378 

Public nature of. 708 

STATUTES. See also ApPROPRJATIOSS; 
CONSTITUTIONAL LAw, 26; LCON'l'BACTS. 
10. 

Title. 
1. So long as the generality of the subject 

expressed in the title of & statute is Dot em· 
ployed as a gui.se to conceal the Teal object of 
the law, or some provision therein, it will not 
be objectionable.. Du'tal County C01lI.rl. v .. 
Jacksonm:lle (Fla.) 416 

2. Surreptitious legislation. and not com
prehensive titles, is prohibited by Neb. Const. -
art. 3. ~ 11. providing that no bill shall con
tain more than one subject, Which shall be 
clearly expressed in the title. Paxton & H. 
lrrig. C. &: L. 00. v. [(urmeri & M.IT1-ig. & 
L. Co. (Neb.) 803 

3. avrovision for the acquirement, by irri
gation companies. of the right of way for ca-
DaIs and ditches. is within the title of Neb. 
Act Marcb 27. 1889, entitled" An act to 
provide for water rights and irrigation and to 
regulate the use or water for agncultural and. 
manufacturing purposes. .. Id. 

4.. A -provision in a statute for the applica
tion of part of a county road tax to streets in 
cities ~nd towns is within the general subject 
of the title of the act when that is the laying 
out and maintaining of public roads of the. 
counties. I>u'Cal County ComT8. v. Jackson
,ill. (Fla.) 416 

5. A provision for recovery of damages oc
casioned by negJect to provide fire screens for 
vessels as required by statute is sufficiently ex
pressed in the title, U An act to compel steam 
vessels • . • to provide .fire screens, • • • and 
to provide a penalty for its violation." Bur
rOll'V. lJella Transp. C(). (Alich.) 468 

6. The mere omission of the word II steam" 
before tbe word U vessel:' in a section of an 
act reqt.~ring fire screens. the title of which 
relates to stea.m vessels, does not render the 
act repugnant in its terms, as the provisions 
apply only to steam vessels. Id. 

7. A statute containing two distinct sub
jects, both of wbicb are expressed in tbe title, 
is wholly void under TI1. Const. art. 4, ~ 13. 
declaring that DO act shall embrace morE'! than 
ODe subject and that sball be expressed in the 
title; but if any subject be embraced which is 
not expressed in the title, the act is void only 
as to so much thereof as shalt not be expressed. 
Ritchie v . .£-J()/Jle (Ill.) 79 

8. A statute entitled ., An act to regulate the 
maDufacture of clothing, wea.ring apparel, and 
('ther articles," etc., and providing in its body 
that no female shaH be employed in any bc
tory or workshop more tha.n eight hours a 
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day. wiU embrace only employment in the 
manufacture of articles of the same kind as 
those expressly enumerated. Id. 

9. The title of m. Act June17,1893, entitled 
co An act to regulate the manufacture of cloth. 
iog. wearing apparel, and other artic1es in this 
state. and to provide for the appointment ot 
state inspectors to enforce the same, and to 
make an appropriation therefor," does not ex· 
press two SUbjects because the appropriation 
for salaries of tbe factory inspectors provided 
for is a separate suhject, as the words •• ap.
propriation tberefor" do not necessarily im· 
ply tbat the appropriation is for such salaries, 
but may be for the payment of their expenses. 

Id. 
10. The appropriation in TIl. Act June 17, 

1893, ~ 10, for tbe salaries of factory inspectors, 
is a subject not expressed in the title, .~ An act 
to regulate the manufacture of clothing, wear· 
fng apparel, and other articles in this state. 
snd to provide for tbe appointment of state 
inspectors to enforce the same, and to make 
an appropriation tberefor. U a.nd is void under 
DI. Const. art. 4, ~ 13, declaring that if a sub-
ject sba.H be e-mbraced in an act which is not 
expressed in the title the act shall be void as 
to so much thereof as is not expressed. 1<1. 
Construction. 

11. A word occurring in a statute. which is 
evidently an interpolatio'n. and has no relation 
to the body of the statute, and is without sen· 
sible meaning, will be disregarded in giving 
effect to its provisions. Paxton &: H. lrrlg. 
C. <.I) L. 0>. v. Farmers' &; M. 1rrig. &; L. Co. 
(Neb.) 853 

12. Great deference and respect should be 
paid by the court to the long·prevailing COD
struction of a statute made by the executive 
department of the state government. Blo:c. 
luJm v. (kmaumer8' E. L. &; Street R. Co. (Fla.) 

507 
13. The meaning judicially given to words 

in a statute will be taken as that intended 
when used in a subsequent similar statute. 
Ander8()n v. Bell (Ind.) 541 
RepeaL 

14. .A special act permitting 8, grade cross. 
ing by an electric railway over the track of a 
steam railroad, ~'hich is made subject to gen
eral bws ~. except as otherwise herein ('x~ 
pressly provided," is not affected by a general 
law previously passed, but which does DOt 
tnke eff'ectuntil subsequently, which prohibits 
8uch grade crossings" except upon approval 
by the railroad commissioners." New York, 
~N. II. & H. B. Co. v. Bridgeport TracUon Co. 
IConn.) 367 

15. The Dakota Compiled Laws relating to 
the assessment of damages in laying out town 
roads are not repealed by S. D. Act 1891, chap. 
94. providing for the a.ssessment of damages 
for p.roperty taken by municipal or other cor
porations, as the corporations contemplated 

• are those reCerred to in S. D. Const. art. 17, 
~ IS, and do Dot include townships orga.nized 
undl:r the laws of the state. J)eU Rap'Ida v. 
lrring (S. D.) 861 

16. A statut-e requiring a county and city to 
pay a percentage of liquor license fees to a ct'r· 
tain home ii repealed, but not retrospectively 
29L.R.A. 

repealed, by' a -constItutional provision pro
hibiting municipalities from makiflg donations 
to a private corporation. Washingtonian Horne 
v. (Jhicago (ill) 798 

NOTES AND BRIEFS. 

Statutes; expressing purposes in title. 80 
Implied repeal of. 368 
Construction of. 273 

STOCKHOLDERS. S~ CORPORATIONS. 

STREET RAILWAYS. See also CAR· 
BIERS, 1-3; ElllXENT DoM'-\IY~ 11-14; IN
J~CTIOS, 5, 6; LrCENSE~ 3; ~1ASTER AND 
SERVANT,lO; :llUNICIPALCoRPORATIO::OS, 
6; PRbXDUTE CAUSE, 2; R~ILROADs, 2; 
STATUTES, 14: TRUI., 8, 9. . 

NOTES AND BRIEFS, 

See a150 ~l-SENT DOlUIN. 

Street rail way; 88 Q railroad. 209 

SUBROGATION. 
The purchaser on foreclosure may be subro

gated to the rights of the mortgagee, in a pro· 
ceeding tor that purpose, if necessary for his 
protection. to the extent of the purchase money 
paid. Stewart v. Wheeling &: L E. R.. Co. 
(Obio) 438 

NOTES A.ND BRIEFS. 

Subrogation; of sureties as affected by pri-
ority of United States. or of state. 240, 248 

Of person paying tax. 282 

SUSPENSION or SENTENCE. See 
CBll£INAL LA. w. 

TAXES. See also APPEAL A.."'W ERRon, S; 
CONBTI'rU'l'I03AL LtLw. 21; COUNTIES. 2: 
HIGHWAYS,6; JUUICIAL SALE. S, 4; PuB· 
LIC IMPROVEMi!:NTS. 

1. The exemption of property from taxation 
is beyond the power of a. town in the a.bsence 
of constitutional legislative authority. Xc
Tu;ifluan v. Hunter (Il L) 526 

2. Land covered by water held back by & 
dam for furnishing power is assessable for 
taxation at its enhanced value. in the town in 
which it lies, under a 8tatute making real es
tate taxable where situated. although the 
power is used in aoother town. .Amoskea.Q 
.II/g. 0>. v. Concord (N. H.) 57 

3. The constitutional exemption from taxa
tion of public property used exclusively for 
any public purpose does not extend to real 
property owned and leased by a private party. 
altho:lgh it is by contract with public authon 
ties used as Ii pu blie market house or place 
with 8,11 agreement that it shall be exempt 
from taxation. Stat8, Realty CQ. v. Cooley 
(~Iinn.) 777 

4. A scbool is not Ii purely public charity so 
that the property used for it is exempt from 
taxation. when conducted by Ii master 8S Ii 
business enterprise under Ii contract by which 
he pays oue eighth of the gross receipts from 
tuition to the corporation owning the property, 
and receives tui.tion for ill pupils, although thE" 



TELEGltll"HS. 

corporation, which was organiz.ed to conducts. 
. school for the rich at reasonable rates and for 

the poor gratuitously. itself pays the tuition of 
a small part of the pupils Gut of income re
ceived from endowments and legacies. PMla
dflphia Y. Orer8terJ "f Public Schoola (Pa.) 600 

5. Stock which a corporation issues in pay
ment for property is not a debt incurred by it 
which can be deducted in determining the 
amount invested in such property. fol' the pur
pose of taxation. Pf'ople. Hecker-JontlJ-Jewell 
Mill. 00. v. Barker (N. Y.) 393 

6. The sum invested in the state, on which 
a foreign corporation can be wed under N. Y. 
Laws 1855. chap_ 37. when it has purchased 
property in the state and paid for it only in 
part, is the sum paid. and cannot include tbe 
indebtedneSS for the unpaid part of the pur
chase money. Id. 

7. A bridge owned by a bridge company but 
used exclusively for railroad purposes and 
leased forever to a railroad COPlpany. subject 
to termination of the lease for default of the 
lessee to perform its terms and conditions. is 
Dot railroad property wbich Can be assessed as 
such with the railroad track by the Illi.noia 
state board of equalization. instead of the !ocal 
assessor. Ohicago tf, A. R. Co. v. People, 
Windmiller (Ill.) . • 69 

8. The value of a franchise for tbe purpose 
of taxation is the benefit derived from its pos
session. Com. v. Henderson Bridge Co. (Ky.) 

73 
9. Debts of a corporation cannot be deducted 

in finding the value (If its franchise as the dif
ference between the values of its capital stock 
and tangible property. where the ~constitution 
requires tbe propertr of corporations to be 
taxed like that of indIviduals. and debts of the 
latter are not deducted from their property for 
taxatioo. ld. 

10. The "capital stock" of a corporation, 
within the meaning of Ky. Stat. § 4079. from 
'Whicb the value of its taD~ible property is to 
be deducted in order to :find the value of its 
corporate franchise for tbe purpose of taxa
tion, mean~ tbe elll!re pr~perty, real. and per
sona], tang1ble and mtangIble. includmg assets 
and francbise. Id. 

11. The rigbt of the state to tax the fran· 
chise of a bridge corporation created by it is 
DOt defeated by the fact that the company had 
f)btained from another state the privilege of ex
tending its bridge from the boundary of that 
state at low·water mark of the river to the 
high Jal1ds, and bad acquired from congress 
the privilege of maintaining the bridge across 
a navigable river and the designation of the 
bridge as a post road. . ld. 

12. Interstate business is not taxed by taxino
the franchise of a bridge company which main~ 
tains 8. toll bridge between states. Id. 

13. The special exemption of 8 railroad 
from taxation by its cbarter does not extend to 
lines whicb it operates under a lease aDd which 
were organized under the general laws of the 
state. Lake Shore & M. 8. 1l. Co. v. Grand 
Rapid, (Jlich.) 195 

14. A street railroarlPis a "murosd" within 
the meaning of Fla. Acts 1893, chap. 4115. 
29 L.R. A. 

~§ 4.8, 49, providing for the taxa.tion of rail
road property aDd the sale thereof as an en
tirety for delinquent taxes thereoU. Blo:tham 
T. Consumer¥ E. L. &: Street R. Co. (Fla.) 501 

15. The omission by assessors to include 
property in an assessment. solely by reason of 
their mistake as to the binding effect of an 
agreement for an exemption, and not by anv 
intentional dL"I'egard of law or other wrongful 
or fraudulent purpose.-will not make their 
assessment void. McTt1Jz"ggan v. Hunter (R. 
I.) 52~ 

16. The only notice to taxpayers. of aD as
sessment required by R. L Pub. Statw chap. 
43. is that required by ~ 6 in respect to tlle 
time and place of meeting. at which each tax
able petson is dir~ted to bring in an a.ccount;. 
and no subsequeDt notice of a time to hear 
objections is required. ld. 

17. A statute simply making personal prop
erty taxes a lien on the Je&l etltate of the owner 
does not give them priority. over mortgage 
liens existing at the time they attach. Bibbins 
v. Cla'1'k (Iowa) 278 

18. Individual real estate of a partner is sub
ject to the lien of a tax assessment upon the 
personal property of the partnership under a. 
slatute making taxes due from any person a 
lien upon any property owned by him. ld.. 

19. A mortgagor who permits his personal 
property taxes to become a lien on tbe mort
gaged land can be compelled to reimburse the 
mortgagee who is compelled to pay them to 
protect his own interests. 1a. 

20. ltlembers of a partnership the personal 
taxes of which have been levied on the real 
estate of their copartner ca.nnot be compelled 
to reimburse a mort.gagee of such real estate .. 
wbo, to protect his own interests, has been 
compelled to pay the taxes. Id. 

NOTES ~'D BRIEFS. 

See also POLL TAXES. 
Jurisdiction as to taxation of bridge over 

river fonning boundary of 8. state or- its di
visions:-gener~l rule; statutory rule; effec,t on 
commerce; capItal Btockw 69 

On land under dam. 51 
Priority of claims for taxes against the as

sets of a debtor:-{i.) scope of note; (IL) upon 
what based; (liL) constitutionality and con
struction of provisions . for; (IV.) what is. in
clu~ed in. the rigbt: (a) taxes generalJy; (0) 
cJauns agaInst collectors; (V.) nature and ex
tent of priority; (VI.) subrogation of person 
paying the ta:&::; (VII.) what amounts to a de
"Vestitnre of the right; (VIII.) enforcement of 
the right. 278 

On corporate investments in state. 394 
Exemption of. 526, 777 
Notice to taxpayer. 526 

TELEGRAPHS. 
A city ordinance exacting !l specified sum 

as rent from a tel€graph CQIDp\l.ny for the entry 
upon and occupatioD of the streets with its 
poles is void under lIiss. Laws 18Se p. 93. 
~ 1, authorizing companies toope.rate teiegraph 
lines on and along all streets. WIthont Drovid-
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in~ for compensation to tbe cities. 
Western U. Ttleg. Co. (ltliss,} 

Hodge8 V. geroU9 instruments:-{I.) the g-eneral doctrine 

TENDER. See SALE, 6. 

TICKET. See CABlUEBS, 4. 

770 of liability; (lL) liable as for homicide; (IlL) 
when considered as a nuisance; (IV.) tbe prop
erty owners or the lrespa..qser's act; <V.) the 
ques.tion of notice; {VI.) the act held legal; 
(VIl.)English cases. 154 

'l'OWN. See STATUTES, 15; TAXES. 1. 

TRADE.MARK. See also CONSTITU· 
TIONAL LAw, 26. 

1. A labor union may be protected by ap
propriate state legisla.tion in the use of a label 
for the designation of artieles manufactmed by 
its members, and use of the label prohibited-to 
persons otber than members of tbe union or 
persons who employ such members. State v. 
BiRlwp (Mo.) 200 

2. Labels. symbols, or advertisements 
adopted by any association or union of work· 
ingmen as a trarle-mark to distinguish articles 
manufactured by their members from those 
manufactured by other persons, are p-rotected 
by MOo Laws 1893, p. 260, when they are 
adopted in accordance with its provisions. ld. 

3. Proof of guilty knowledge is necessary to 
sustain a conviction under Mo. Act 1893~ p. 260, 
making ita misdemeanor to have for sale goods 
bearing counterfeit labels representing that 
they were made by a certain pe-rsOD~ associa'
tion, or union of workingmen. ld. 

4.. No exclusive right can be acquired to the 
use of the words "scientific dentistry at mod
erate prices." Cadll V. &lwltz fR. I) 524 

5. There can be no property right in the 
shape, size, color, or arl'8.ngement of signs 
without regard to the letters which they bear. 

, U. 
6. Names which are not trade-marks strictly 

speaking may be protected as property if they 
ate taken by otbers with fraudulent intention 
aDd are so used as to be likeJy to effect such 
intention. Id. 

NOTES A'lffi BRIEFS. 

Protection of trade-union 18.bels~ or trade-
marks:---(I.)in general; In.) contents of label; 
(ill_) effect of' statutes. . 200 

TRADE-NAME. See also ISJUNCTJON, 8. 
NOTES~AND BRIEFS. 

Trade-name; protection ot 524 

TRADE UNIONS. See. T1tiDE-MABKS, 
NOTES AND BJlll!;FB. 

TREES. 
Aland owner may cut from a tree, the trunk 

of wbich stanlls on the boundary line, all the 
roots and branches on his side up to the trunk. 
Robinson. v. Clapp (Conn,) 582-

NOTES AND BlUEFS. 

Trees; on boundary; rights in. 

TRESPASS. 
NoTES AND BRTEFS. 

Liability for killing or injuring trespassers 
by means of spring guns, traps, and otber dan-
2lJL.R.A. 

TRIAL. See also EMINENT DOMAIN, 4; 
HOMICIDE; LNTERI£8T. 1; PB.o:xnlA'L'S 
CAUSE, 2. 

1. The 'testimony ot a witness. admitted 
without objection, cannot be excluded because 
the other party to the transaction was dead. 
Hickma" v. Green lMo.) -. 39 

2. The use by a city of gas separntors sold 
to it, for t'Yo months after discovering that its 
agent was paid a commission upon the sale. is 
not so conclmdve of ratification of the sale 113 
to take that question from the jury. F'lndZa_lI 
v. Pertz (C. C. App. 6th C.) IfS 

S. It is for the jury to determine which of 
various screens described by witnesses would 
comply with the requirements of a statute; 
and therefore an instruction that there could 
be no liability for a fire alleged to have been 
caused by want of a screen. if one of the 
screens described in the testimony would not 
have prevented the fire, is erroneous. Bur
r0UJ8V. Belta Trangp. Co. (.Mich.) 463 

4. Negligence of a child nine years old in 
attempting to pass between cars at a railroad 
cTossin.~ -when the train bad stood longer tban 
the lawallowed is a question for the jury. 
Lake Erie .t W. R. (fo. v, Mackey (Ohio) 

757 
5. Whether or not a child nine years of age 

is a trespasser in attempting to croSS a railroad 
track by climbing 'Over a car coupling is a. 
question for the jury. Id_ 

6. Negligence in movin!! a train after it has 
stood longer than tbe statutory period. of fi ve 
minutes across a public street, withoNt giving 
timely warning Ot an intention to do so, is a 
question for tbe jury. la. 

7. Negligence or a railroad companyfn loarl
in.~ a tender with coal so that a large piece f1 11 
off and injured a section man is a question i, T 
the jury. Union P. R. Co. v. Erickson (Neb) 

1<1 
8. Negligence of a street-railway company 

in not avoid in!! the deflection of a csr from the 
main track to a branch track so as to strike a 
person waiting to take it is a question lor the 
jury. IJonO'Ca" v. Hartford Stret.t R.. Co. 
(Conn.) 291 

9. Whether or not a motormsn used due care 
is a question for the jury, where, with his lever 
in next to the fastest notch until within 8- few 
feet of it, be overtook a band playing while 
paJ;ading the streets, knowing that some of the 
men were in close proximity to the track. 
Montgomery v. Lansing City Elec. R. 00. 
(Mich.) 281 

NOTES AND BRIEFs. 

Trial; right to jury &'I affected by compul-
sory evidence as against one's self. 1j19 

Duty to instruct peremptorily. 1U5 
Question for jury as tG negligence. 7:)1 
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TRUSTS. Bee also ACTION OR SUIT; 
BANKS, 5, 6; EVIDE.....:jCE.9. 

1. A trust in 1and bought by an e:8:ecutor for 
himself is not established in favor of the heirs 
by the fact tbat part of the purchase price was 
paid from funds of tbe estate, where he has 
long since accounted for such funds, with in. 
terest, and his acconnts have been annually 
approved; and tbe fact of such payment can# 
not be overcome by a claim that a higher rate 
of interestonght to have been charged against 
him, which would make bim still indebted to 
the estate. Re Rz·cker'& Estate (Mont.) 622 

gage for the surrender of which the deed WaJ 
given. Parker v. Randolph (8. D.) 33 
But see next case. 

2. A quitclaim deed to & vendor wbo is in 
possession of the premises, from ODe who bas 
the record title, is sufficient to give tbe vendee 
the right to claim the protection of the record
ing laws against a. prior unrecorded deed by 
which such grantee was given a life estate 
only. Hickman v. Green (Mo.) 39 

3. Equity will reHeve against the waiver of 
a vendor's lien, procured by a frauduJent 
guaranty on the part of the vendee. HIJO]Jf'r 
v. Central TrU8t Co. (Md.) 262 

VIADUCT. See HrGHWAYS. 3. 

VOTE. See COBPORATIOSS, 10. 

VOTERS AND ELECTIONS. Seealso 
EvID&~CEJ 8. 

1. A statute requiring the nse of an ()tl:lcial 
ballot may properly be deemed necessary by 

Liability of trustees for compound interest the leg-islature in order to secure to the voters a 
692 full and fair election an.d an accurate and 
.. I honest count, and does no' impair the consti-

Trust; tracing into proceeds. 664 \ tutiona.l rights of the yateI3. Cole v. Tucker 

2. Consignors cannot impress funds of the 
consignees in the hands of a receiver with a 
trust lien for tbe proceeds of goods saJd, if the 
cone.ignees dissipated such proceeds. in paying 
current expenses of their busine!=s, althou!!h 
the claims against the funds in the receiver'S 
bands were thereby diminished. Ferclten v. 
Arndt (Or.) 664 

NOTES AND BRIEFS. 

TURNPIKES. See BICYCLES, 2, 3. (Mass.) , 668 
2. A statu.te making an official ballot com-

UNITED STATES. pulsory in the election of city officers, but 
NOTES .!ND BRIEYs. optional in the election of town officers, is not 

Priority in resPEct to payment from assets l'oid as partial and unequal in its operation 
of debtor. 226 upon the rights of voters. Id. 

3. Ballots will not be vitiated, in the absence
UNIVERSITY. See COLLEGES; CORPORA.- of fraud, by the fact that the official stamp 

TIOl'\S, 1; Q'Go W ARRL""ITO. 3. 4. required by statute to be placed on them was 
not so placed until they were returned by tbe 
electors to be pla.ced in the box. ba.ving gone 
into the possession of the electors unstamped. 
Moyer v. Van de Vanter ('Vash.) 670 

USURY. See also CmlSTITUUONAL LA. w, 3. 
1. Usury forming part of the face of a re

newal note discounted in the regular course of 
business. at tbe leeal rate. without notice and 
before maturity. is not aD available defense 
under a statute changine: tbe law making 
usurious contracts "void" so that they Shall 
"be deemed to be for an megal consideration" 
8S to the interest: Lynchburg Nat. Bank v. 
e<ott (Va.) 827 

2. Taking iDterest in advance on a negotia
ble note at the highest rate al10wed by the 
constitution is Dot usury. Bank of ~Ve1.CpoTt 
v. Cook (A.rk.) 761 

3. The fact that a Dote is payable twelve 
months after it~ dllte doe,'~ Dot takeit out of 
the rule which permits tbe bighest rate of 
la wfol interest to be taken in advanca Id. 

NOTES .AND BRIEFS. 

4. A bw forbidd.ing the counting of ballots 
upon which the election officers have not placed 
their initials cannot be sustained where the 
constitution provides tbat persons possessing 
ceTtain qnalificatioDl!i "shan be entitled to vote 
at all elections." lit. 

5. Failure of e1~tion officers to provide 
booths which comply with tbe law is a m~re 
irregularity which will not render void the 
votes cast in tbat precinct. Id. 

6. The opening of the polls an bour Jater 
than the time prescribed by statute. and the 
removal of tbe ballot box from tbe polls in 
vioiation of Ca\. Pol. Code. ~~ 1160, 1162. in
validates the election in the precinct, althou!!h 
the misconduct. is prompted merely by igno
rance and lack of appreciation by the election 

Gsury; effect on bona :fide holders of Dotes. officers of the responsibility of their positions. 
827 TeMe v. Smith (CaL) 673 

VACCINATION. See SCHOOLS. 
7. An initial in " .space left in a baUot for 

the insertion of the name of a candidate, al. 
tbough made with tbe intention of wrifin.~ a 

VARIANCE. See A.FPEAL AND EnRoR,15. name, wbich W8.'\ abandoned, 1S 8. distinguish-

VENDOR AND l'URCHASER. See 
also DEEDS; NOTICE. 3; MORTGAGE,8. 

1. A grantee in a quitclaim deed cannot be 
a bona tide purchaser,-at least where the 
grantor, who had full knowledge of the equi
ties affecting the title,- W{lS tbe agent of the 
grantee in the purcbase of a note and mort.. 
29L. R. A. 

ing mark making the bullot void. ld. 
S. A cross in the marginal space at tbe 

right of tbe name of a candidate and outside 
of the I'quare is Dot a distinguishin~ mark 
witbin CaL Pol. Code, § 1215, as the Code does 
not expressly require the mark to be placed 
within such square, althougb it requires the 
.. tera in printing ~he ticket to place upon.it the 
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words, "To vote tor 8. peTSon~ stamp '8 cross 
(X) in the square at the right of the name." Id. 

9. The ballots cast at a precinct wUl be ex
cluded from the count where a11 of them bear 
in the S!lme writing the name of 8 person fol
lowed by the name of a party, and there was 
but one person in tbe precioct lawful1y assisted 
in the marking of his ballot as provided by 
Cal PoL Code~ § 1208. where it does Dot ap
pear who did the writing or whether it was 
upon tbe tickets when they were put into the 
voters' hands, under § 1211, providing' that any 
ballot which is not made as provided iu thenct 
sball be void, aod shall not be counted. Id. 

10. A bluned spot plain1y made on a banot, 
which might have been made for identification. 
or 8. cross not opposite the name of any candi
date, or a number of crosses in a buncb, or a 
mark which is not a crosg, or the use of a blue 
lead penctl,-is ground for rejecting the ballot 
under the Nevada Ballot Law, §§ 20, 26, pro
-viding that the ballot shall be marked with a 
cross after the names of the persons for wbom 
the elector votes, in black pencil. and that tiny 
marks except as provided in the act shall in
validate the ballot. Denni8 v. Caughlin (Nev.) 

731 
11, A slightly blurred spot or erasure on a 

baBot. made to correct a mi.stake. lUld not in
dicating an intention to identify the ballot, or 
a- slight pencil mark made by mi5take~ or a to
bacco stain. will not avoid the ballot under the 
Nevada Ballot Law. § 26. prOviding that any 
ballot on wbicb appear marks written or 
printed, except as provided, shall not be 
counted. ld. 

12. A ballot law which permits the name of 
a candidate to appear on the official ballot but 
once, although he may be nominated hy dif
ferent parties, is DOt unconstitutional although 
some voters may be unable t{) vote. as voteTS of 
other parties can, for all the candidates of their 
paTty without markin~ the ballot more tban 
once, or to bave all toe candidates of their 
party appeal" on the party ballot. Todd v. 
Board of Elet:lj'on Comrs. (~Iich.) 330 

13. A statutt; requiring a person nominated 
for the same office by different parties at the 
same election to notify the eJection commis
sioners, within a limited time. upon the column 
of which party his name shall appear, and for
bi.dding its appearance in more tban ODe place. 
will DOt apply to cases in which the ppecified 
time has elapsed before the act takes effect. 14-

NOTES AND BRIEFS. 

VoteTS and elections: payment of 
as a qualification of electors. 

Con~truction of ballot law. 
Validity of ballot Jaw. 
Distinguishing marks on ballots. 

poll taxes 
414 
6iO 

330, 668 
674 

WATERS .. See also BommAlUES; COR. 
PORATIO~S, 15, 16; Em:n:XT DO)lAIN~ 1. 
2; L"'JUNCTIOS,7; NUISANCES, 3,4. 

1. The low·water mark, which in Vermont 
defines the limit of private ownership of land 
abllttingupon a navlgable Jake~ is the ordinary 
low-water mark, and not the point to whicb 
the wa.ter recedes in an exceptionally dry sea
SOD. ~kBurney v. Young (Vt) 539 
29 L. R. A. 

Dll 

2. One irrigating companl hns no right to 
connect with the ditches a another or take 
water therefrom without the latter's consent. 
under the Nebraska Irrigation Law of 1889. 
Paxton &: H. lrrig. (J. & L. eu. v. Fanners' d 
M. lrrig. &: L. Ca. (Neb.) 853 

3. A provision in the contract of a water
works company, that if any "unforeseen orin
evitable accident" sball happen to any part ot 
its system of works the company shall have" .. 
reasonable time to repair injuries resulting 
from the accident, and that such accident shall 
not be construed to be a breacb of the contract. 
does not apply to an insufficiency of water 
during a drought. caused by the faHure of the 
com pany to bore wells necessarv to an adequate 
supply in such seasons. Carfital Oity Water 
Ca. v. State, Macdonald (Ala.) 743 

4. A waterworks company whose charter 
makes it its absolute duty to supply pure, 
wholesome deep-well water, is not justifieu in 
failing to supply such water by the [act tbal 
extra expense would be required in diggiog the 
necessary deeper wells, for which the city 
would DOt have to pay if it should ever elect to 
purchase such works. which it has the right to 
do. lrl. 

5. A city which has undertaken to furnish itg 
inhabitauts with water cannot, after accepting 
the rates and furnishing water to 8 consumer 
for a period beyond that fOT which a. disputed 
unpaid claim against him exists, sbut off the 
supply for the purpose of coercin~paymeDt of 
such claim. Wood v. Auburn (Me.) 376 

6. The question of the validity of an old 
claim against a water consumer will not be in .. 
vestigated in an injunction proceeding by bim 
against the ci1y to prevent its sbutting off bis 
supply after it bas accepted the rates and fur .. 
nished water for periods subsequ"nt. to tbat 
covered by the disputed claim. Id. 

NOTES AND BmEFS. 

Water; cutting off supply to enforce pay-
ment of rates. 376 

WELL. See also L,,{JUNCTIO"S". 10. 
NOTES AND BnrEES. 

Well; as appurten'ant. 58.:1 

WITNESSES. See also EXECUTORS AND 
ADMDiI8'!lU.TORS, S. 

A witness may be properly ft5=ked on cross. 
examination how 1\ 'Private cr~ossing came to be 
put ill over a railroad. where he has testified in 
chief that be knew who put it in and when it 
was put in. Re.lfnolds v. Great Xortfler-n R. 
Co. (C. C. App. 8th C.) 69G 

WOMEN. See also CO:XSTITUTIONAL LAW. 
10. 15t 24; 1tIASTER AND SERVA.N:r. 1; 
STATUTES. 8. 

WRlT AND PROCESS. 
The objection that an affidavit for substituted 

service was in the disjunctive iu stating that 
defendant was concealed within the state. or 
had gone out of the state so that process could 
not be served upon him. il1 DOt well takeu 
where tbe material fact of the impossibility of 
finding his whereabouts is alleged.. B(ckerdilt:6 
v . .<1l1en (nL) 782 
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